DR. D.C. SAXENA

V.

HONBLE THE CHIEF JUSTICE OF INDiA
JULY 19, 1996

[K. RAMASWAMY, N.P. SINGH AND S.P. BHARUCHA, 11|

Constitution of India, 1950 :

Article 129~Contempt of Cour—Wril petition filed before Supreme
Court—Dismissed summarily by the Bench compnsing Chicf Justice of Indiu
as one of the Judges—Petitioner filing a second writ petition against the Chief
Justice of India levelling allegations against and imputing motives to the CJI
for dismissing his first wnt petition—Wnit petition contaiming intemperate
language and scumilous accusations against the CII=CII allocating the peti-
tion to a Bench for hearing—Writ petition dismissed—Contermpt proceedings
initiated against the petitioner—Held, allegations made in respect of the CJI
in performance of his judicial function intended to lower the authority of and
respect for the Court and office of the Judge—The allegations scandalise the
Coun—Scandalising judge or cowrt tends to bring authority and administra-
tion of justice into disrespect and disregard and tantamounts to con-
ternpi—Scurrilous abuse of a judge or cowrt, or attacks on personal character
of a Judge are acts of contempt—It is duty of the Chief Justice of a Court to
assign judicial work to his brother Judges—By assigning the second writ
petition to a Bench, CJT would not become a judge in his own cause—
Pelitioner committed contempt of Cowrt—Sentenced to simple imprisonment
for tiree months.

Articles 19{1) and 19(2), 129 and 215—Freedom of speech and expres-
sion—Held, is subject to Articles 19(2), 129 and 215, in relation {o contempt
of Court, defamation or incitement to an offence—Any citizen is entitled 1o
express lis opinion about the correctness of the judgment, order or sentence
within dignified and moderate lungiiage, but motives to Judges should not be
attributed; it brings the administration of ustice into disrespect.

Article 32—Writ petition—Summary disposal of—feld, if is not
obligatory to give reasons for dismissing a writ petition.

Contempt of Courts Act, 1971 :
677
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S. 2(c)—Criminal contempt—Wriit petition filed before Supreme
Coun—Containing allegutions against the Chief Justice of India for dismissing
petitioner’s earlier writ petition—{eld, the ellegations scandalise the
Cour—Scandalising the Court would mean hostile criticism of judges or
courr—Tendency lo scandalise the cowrt or tendency to lower the authority or
(o obsiruct the adnunistration of justice in any manner or lendency fo
challenge the authority or majesty of justice, would be a criminal contempt.

Mens rea—-Held in contempt proceedings proof of mens rea is not
relevant—lIt is not necessary 1o establish actual intention on the pant of
contermuner to interfere with administration of justice—What iy relevant is that
the offending act produces interference with or tendency to interfere with the
course of justice.

Ss. 4 and >-Report of judicial proceedings and criticism of judicial
act—Held, a citizen is cntitled to bring to the notice of public at large
infimmities from which any institution including judiciary suffers from, but
peisonal attack upon a judge in connection with the office he holds is not
protected by law—Thc allegations made by the contemner in the second writ
petition are neither a fair and accurate report of the proceedings in the eurlier
writ petition nor o fair criticism thereof~Imputation of improper motives or
bias cannot be justified on the principle of fair comment.

Contempt of Court—Punishment—Iieid, contempt jurisdiction is in-
tended to uphold the authority and dignity of courts of law and protect public
confidence reposed in them—~Punishment iy inflicted not for prposes of
protecting either the court or an individual judge but for the purpose of
protecting the public.

Practice and Procedure :

Pleadings—Held, a partly-in-person or an Advocate has liberty of ex-
pression—=-Bug they cqually owe couniervailing duly (o maintain dignity,
decorem and order in the cowt proceedings and judicial process—They
should not indulge in writing in the pleadings scunilous accusations against
a judge or court.

The contemner, a Professor of English, filed before this Court a writ
petition seeking a direction to the Union of India to recover from the then
Prime Minister of India and President of Congress Party, the expenditure
incurred for the private use of Indian Air Force Aircrafts and Helicopters.
The writ petition caine to be listed for admission before a Bench comprising
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the Chief Justice of India and another Judge. The contemner appeared
in-person. The Bench sent for the Solicitor General of Indix and asked him
to verify the contents of the writ petition. On the next date, i.e. 7th August,
1995, the writ petition came to be listed before a Bench comprising the Chief
Justice of India and two other Judges; the Solicitor General of India placed
the record before the Court; and the Court, after perusing the record and
hearing the contemner, summarily dismissed the writ petition.

The contemner filed a second writ petition before this Court arraign-
ing the Chief Justice of India as a party respondent thereto. He alleged,
inter afia, in the said petition that it was improper for the respondent (the
Chief Justice of India) to have heard the earlier writ petition; the respon-
dent by dismissing the earlier writ petition, wiltully and advertently violated
the fundamental rights not only ef the petitioner but also of the people of
the India; the respondent caused fabrication of court proceedings of
7.8.1995 in the earlier writ petition as the said proceedings did not indicate
the presence of the Solicitor General of India; the respondent deliberately
and willully failed to perform fundamental duties and stultified their per-
formance by the petitioner; dismissal of the earlier writ petition without
recording reasons was against the twin principles of transparency and
accountability; the respondent had attempted but failed to browbeatl the
petitioner; the respondent by allowing his son, a lawyer practising in the
Supreme Court, to stay with him in his official residence presumably to
misuse the official facilities and prestige of office of Chief Justice of India;
during pendency of the writ petition the respondent "be advised to proceed
on leave; s0 that he may not directly or indirectly influence any of the judges
hearing the matter”; the respondent was liable to reimburse from his pocket
not only the cost incurred by the petitioner in the two writ petitions, but
also the entire loss caused to the State as a consequence of non-payment of
dues by the Prime Minister. The petitioner, inter alia, prayed: (a) that it be
declared that the respondent was unfit to hold the office of Chief Justice of
India; (b) that the respondent be stripped of his citizenship; (c) that an FIR
be registered against the respondent for committing forgery and fraud; and
(d) that prosecution of the respondent under the Prevention of Corruption
Act be directed.

This Court pointed out to the contemner the scandalous nature of
accusations tade in the second writ petition, but he persisted for con-
sideration of the said accusation and reiterated that he would stand by the
same. The Court dismissed the second writ petition and, considering the
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allegations made therein hy the contemner against the Chief Justice of
India and the Court to be scandalous and scurrilous, directed the issue of
notice to the contemner why proceedings to punish him for contempt of the
Court be not initiated against him. The contemner was served with a
contempt notice enlisting 14 instances of allegations made in the second
writ petition, which would prima facie constitute contumacious conduct of
the contemner to scandalise the Court.

The contemner filed written submissions stating that the Bench
which dismissed the second writ petition had been constituted by the
respondent, who had thereby become a Judge in his own cause; that the
second writ petition therefore, was noft listed before a court competent to
decide it; that the order of its dismissal was therefore, non-est and it was
still deemed to be pending; that the petition should be listed hefore a Bench
of not less than 5 Judges; that no contempt proceedings could be initiated
against him and the notice was, therefore, premature. Later, the contemner
filed a statement of amendments modifying only a few of the items enlisted
in the contempt notice and stating that prayers {(b) and (c) in the writ
petition be treated as deleted.

It was submitted by the Selicitor General of India, appearing as
amicus curige, that the averments made in the second writ petition
remained on the record; they were ev-facie contumacious and the contemner
expressed no regret for what he had stated therein; and even the modified
averments were contumacious.

it was mainly contended by the contemner that he did not seek any
gain for himsell and he made the averments for the public good; he had no
intention to scandalise the court; that the certified copy of the order
dt.7.8.95 in the lirst writ petition did not indicate that the Solicitor General
appeared as gmicus curidae; the averments made in the writ petition being
truthful and factual and made without rancour or malice should not be
construed scandalous; the provisions of sections 4 and 5 of the Contempt
of Courts Act were applicuble; and,. therefore, he did not commit any
contempt of the Court. The contemner also challenged the constitutionality
of the Contempt of Courts Act, 1971,

Disposing of the Contempt Petition, this Court

HELD : By the Court :
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The contemner has committed the contempt of this Court under
Article 129 of the Constitution. He is convicted and sentenced to undergo
simple imprisonment for a period of three months and to pay a tine in the
sum of Rs. 2,004,

Per K. Ramaswamy, J

1.1. Scandalising the Judges or Courts tends to bring the aanthority
and administration of law into disrespect and disregard and tantamounts
to contempt. Tendency to scandalise the Court or tendency to lower the
authority of the Court or tendency to interfere with or tendency to obstruct
the adminstration of justice in any manner or tendency to challenge the
authority or majesty or justice, would be a criminal contempt, All acts which
bring the Court into disrepute or disrespect or which offend its dignity or its
majesty or challenge its authority, constitute contempt committed in respect
of single Judge or single Court or in certain circumstances committed in
respect of the whole of the judiciary or judicial system. [713-H, 714-A]

E.M.S. Namboodiripad v, T. Narayanan Nembiar, [1971]1 1 5.C.R, 697,
relied on.

1.2. A libel upon a court is a reflection upon the sovereign people
themselves. Scandalising the court is a convenient expression of scurrilous
attack on the majesty of justice calculated to undermjne its authority and
public confidence in the administration of justice. The malicious or
slenderous publication inculcates in the mind of the people a general dis-
affection and dissatisfaction on the judicial determination and indisposes
their mind to obey them. H the people’s allegiance to the law is so fun-
damentally shaken it is the most vital and most dangerous obstruction of
justice calling for urgent action. [714-F, 715-E]

C. Ravichandran Iyer v. Justice AM. Bhattacharjee & Ors., [1993] §
SCC 457, referred to.

Halsbury’s Laws of England, (4th Edn.) Vol. 9 para 27, page 21,
referred to.

1.3. Scandalising the Court would mean hostile criticism of Judges
as Judges or judiciary. Any personal attack upon a judge in connection with
office he holds is dealt with under law of libel or slender. Yet defamatory
publication concerning the Judge as a Judge brings the court or judges into
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A contempt, a serious impediment to justice and an inroad on the majesty of
Justice. Any caricature of a judge calculated to lower the dignity of the court
would destroy, undermine or tend to undermine public confidence in the
administration of justice or majesty of justice. It would, therefore, be scan-
dalising the Judge as a Judge, in other words, imputing partiality, corrup-
tion, bias, imporper motives to a judge is scandalisation of the court and

B would be contempt of the court. Even imputation of lack of impartiality or
fairness to a judge in the discharge of his official duties amounts to con-
tempt. The gravamen of the offence is that of lowering his dignity or
aunthority or an affront to majesty of justice. [716-B-D]

C 1.4, Punishment is inflicted not for the purpose of protecting either

the Court as a whole or the individuat Judges of the Court from a repetition
of the attack, but of protecting the public and especially those who either
voluntarily or by compulsion are subject to the jurisdicti'tm of the Court,
trom the mischief they will incur if the authority of the tribunal is under-
mined orimpaired. In consequence, the Court has regarded with particular

D seriousness the allegations of partiality or bias on the part of a Judge or a
Court. [714-H, 715-A]

2.1. Freedom of speech and expression guaranteed by Article 19(1) (a)
brings within its ambit the corresponding duty and responsibility and puts
E limitations on the exercise of that liberty, If a speech of expression was
uuirue and so reckless as to its truth, the speaker or the author does not
get protection of the constitutional right. Freedom of speech and expres-
sion, therefore, would he subject to Articles 19(2), 129 and 215 of the
Coanstitution, in relation to contempt of Court, defamation or incitement to

an offence ete. [711-H-E]

2.2, A citizen is entitled to bring to the notice of the public at large
the infirmities from which any institation including judiciary suffers from.
Courts, the instrumentalities of the State are subject to the Constitation
and the laws and are not above criticism. Section 5 of the Contempt of

G Courts Act accords protection to fair criticism and saves from contempt of
Court. Any citizen is entitled to express his honest opinion about the
correctness of the judgment, order or sentence with dignified and moderate
language pointing out the error or defect or illegality in the judgment, order
or sentence. But motives to the Judges need not be attributed. It brings the
administration of justice into disrepute. Any criticism ahout judicial sys-

H tem or the judges which hampers the administration of justice or which
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erodes the faith in the ohjective approach of the Judges and brings ad-

ministration of justice to ridicule must be prevented.
[712-A-C; 718-F; Ti2-¥-(G]

Shit Baradukanta Mishra Etc. v. The Registrar of Orissa High Court &
Anr. Efc., |1974] 1 SCC 374; followed.

P.N. Duda v, P. Shiv Shankar, AIR (1968) 1208, referred to.

Ambard v. Attomey-General for Trinidad and Tobago, 1935 AC 322,
referred to.

2.3. An advocate or a party appearing in person is given liberty of
expression. But, they equaily owe countervailing duty to maintain dignity,
decorum and order in the court proceedings or judicial process, Liberty of
free expression is not to be confounded or confused with licence to make
unfounded allegations against any institution much less the judiciary.
When an advocate or a party appearing before the Court requires to con-
duct himself in a manner befitting the dignity and decorum of the Court,
he cannot have a free licence to indulge in writing in the pleadings the
scurrilous accusations or scandalisation against the judge or the Court, If
the reputation or dignity of the judge, who decides the case are allowed to
be prescribed in the pleadings, it would affect the respect for the Courtand
independence of the judiciary, [713-E-F; 720-C-D]

Shri Baradukanta Mishra Etc. v. The Registrar of Orissa High Count &
Anr. Erc., [1974] 1 SCC 374, follgwed.

Re : Roshan Lal Ahuja, [1993] Suppl. 4 SCC 446; L.D. Jaikwal v. State
of U.P, [1984] 3 SCC 405; Re : Shri §. Mulgaokar, [1978] 3 SCC 497; KA.
Mohammed Ali v. CN. Prasannan, [1994] Supp. 3 SCC 509; Sambu Nath
Jha v. Kedar Prasad Sinha, [1992] £ SCC 573 and Charan Lal Sahu v. Union
of India & Anr., 11988] 3 SCC 2385, relied on.

EM.S. Namboodiripad v. T. Narayanan Nambiar, [1971] 1 SCR 697,
referred to.

Ambard v. Aitorney-General for Trinidad and Tobago, 1936 AC 322,
referred to.

Special Reference No. 1 of 1964, [1965] 1 SCR 413, referred to.

H
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"Regulation of Lawyers - Problems of Law and Ethics”, (Thrid Edition
- 1922) page 747, referred to.

3.1. The contemner made allegations in the second writ petition in the
language as "it was improper” for the Chief Justice "to hear it (the first writ
petition)”, "the course of action” by the Chief Justice "in dealing with the
grouse of the petitioner and dismissing his petition, is totally unjust, un-
fair, arbitrary and unlawful. [t is flagrant violation of mandate of Article
14" " violation of the oath of office by" the Chief Justice; the Chief Justice
"responded that he (Solicitor General) was there to assist the Court, con-
trary to evidence of the Court proceedings"; "declare the respondent unfit
to hold the office of Chief Justice of India". When these imputations were
pointed out to the contemner Dy three-Judge Bench while dismissing the
second writ petition, to be scandalous and reckless, he stated that he "stood
by" these allegations. He repeated the same with justification in his prelimi-
nary submissions. He has stated that the accusations made were truthful
and "carefully worded", These imputations are obviously reckless apart
from scandalising this Court, in particular, the Chief Justice of India, and
were intended to foul the process of the Court or lower or at any rate tend
to lower the authority of the Court in the estimate of the public and tend to
undermine the efficacy of the judicial process. The accusations are gross
contempt. [722-F-H; 723-A]

3.2, [t is the duty of the Court to hear and decide any matter posted
for admission. Therefore, there is nothing improper for the Court presided
over by the Chief Justice of India to hear and decide the matter (the first
writ petition}, [721-G-H]

3.3, When the first writ petition came up for admission, the Court
sent for the Solicitor General to obtain information from the Government
as to the correctness of the allegations. Accordingly the Solicitor General
placed the record before the Court, and on perusal thereof the Court
declined to exercise the power under Article 32 of the Constitution. In the
proceedings of the Court, recerded by the Staff, it was recorded that the
Solicitor Generai appeared in the Court in his official capacity. The counsel
as Solicitor General of India or in personal capacity obviously acted as
amicus on hehalf of the Court. [721-H; 722-A-B; E-F]

3.4. The contemner staied that since the first writ petition was not
disposed of by a Bench of not less than five Judges, the writ petition was
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not dismissed in the eye of law and the order of dismissal "is non-est” and
it is "not decided and disposed of constitutionally". This assertion flies in
the face of the judicial finality of the order of this Court and tends to
guestion the authority of the Court. It creates tendency to obstruct the
administration of justice and, therefore, it would be an outrageous criminal
contempt. [723-B]

3.5. The continner in regard to the question posed by him in the writ
petition, namely, "what are the legal consequences of the violation of oath
of office by" the Chief Justice, states in his preliminary submissions that it
is 4 constitutional question required to be decided by a Constitution Bench.
The oath of office taken by a Judge of this Court is not that he should allow
every case or dismiss every case but only to uphold the Constitution and
the laws and to administer justice in accordance therewith in tune with the
oath of his office. The protection of Articles 124(4), 121, 211, the Judicial
Officer Protection Act and the Judges (Protection) Act is to ensure inde-
pendence to the judiciary. Threat to judicial process is a challenge to the
authority of the Court or majesty of justiee. It would be ¢x-facie contuma-
cious conduct. [726-A-C]

3.6. The contemner alleged that omission to record reasons was viola-
tive of the principles of natureal justice and the Chief Justice of India
committed impropriety in deciding the matter. It is not obligatory for this
Court to give reasons for dismissing the writ petition. Besides, the decision
is that of the Bench on hehaif of the Court, and the Chief Justice, being the
seniormost among the members constituting the Bench, had spoken on
behalf of the Bench. Therefore, the attribution of improper motives scan-
dalise the efficacy of judicial adjedication and per se contumaciously lowers
or at any rate tends to Iower the dignity or authority of the Court. [723-C-D]

3.7. The prayers (u) to (d) secking a declaration that the respondent
is unfit to hold the office of Chief Justice of India, that the Chief Justice be
stripped of the citizenship and seeking prosecution of the Chief Justice,
though sought to he withdrawn, which would be of no consequence, are
unbelievably outrageous contempt. [723-E]

4. The contemner by stating in his writ petition that Chief Justice’s
utmost reluctance to perform his fundamental duties and constitutional
obligations was apparent, which after failing to browbeat the petitioner...",
imputed motives to the Chief Justice in the discharge of his constitutional
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duty of deciding a case and that by not admitting the writ petition or by
dismissing it, the CJI was reluctant to perform his constitutional duty.
Even in the modified statement, he attributed motives to CJf in the pertor-
mance of his constitutional duty while the Bench that dismissed the first
writ petition consisted of three Judges. By inference, he suggested the other
Judges to be mere non-entity. His revised imputation compounds the com-
mission of flagrant contempt by substituting the word "browbeat" with the
words "discerned reluctance. The contemner contumaciously attributed
matives to the Court, in particular to the presiding officer of the court, the
Chief Justice of India, and thereby he scandalised the Court in the estimate
of the general public, [700-G; 701-B-D); 724-E]

5.1. The contemner, referring to dismissal of his earlier writ petition,
imputed to CJI, "and without recording the reasons for dismissing the
petition. So much for the vaunted adherence to the twin principles of
transparancy and accountubility”. He imputed to the CJI to have facilitated
the Congress President to avoid payment of public dues. In his preliminary
submission he had given justification for his attributing motives to CH
stating that the Solicitor General handed over some documents to the
Bench, without supplying copies thereof to him and the Chief Justice asked
him to argue on the supposition that nothing bas been given to the Bench.
In view of this, reference has been made 1o the "twin principles of
transparancy and accountability”. The insinuation tends to bring the Court
into contempt in the estimate of the general public and that the Court
lacked fairness, objectivity and dismissed the writ petition for known
reasons. It also tends to interfere with the administration of justice and
that the Court should give reasons lest the order be believed to be shrouded
with suspicion. Therefore, it is ev-facic contumaciouns. [724-A-B)

6. The contemner stated in the writ petition, thus : can the Chief
Justice "be allowed to take shelter behind the clvak of judicial immunity,
particularly when unlike the President of India, who cannot be impleaded
in civil or ¢riminal proceedings during his tenure of office, he enjoys no
such constitutional protection?" This bravado not only impinges upon the
protection given hy Article 124¢4) of the Constitution and under relevant
provisions of the Protection of Officials Act. Ex-facie it is an outrageous
tendency to lower the authority of the Court and interference with judicial
administration. The assertion of the contemner that this is a constitution
conundrum required to be decided by a Constitution Bench of this Court
highlights contumacious conduct of the contemner, [725-C-D]
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7. The contemner further stated that "for wiltully and advertently
violating the fundamental rights of not only the petitioner as an individual,
but that of the people of India, who are ultimately sovereign, has not "the
Chief Justice "forfeited any legal protection, even if it were available to him”,
The words "advertently” and "wilfully" do emphasise the emphatic tone of
the language and the motive of the contemner, and attribute motives to this
Court that the relief sought for in the first writ petition "advertently” was
not granted and was "wilfully" declined and thereby the Chiel Justice lost
constitutional protection of not heing prosecuted. This accusation is «
culmination of the contumacious conduct of wanton scandalisation of the
Court and reckless denigration. 1n his amended petition, bhe further ag-
gravates the contempt stating that the dismissal of the first petition sent
wrong signals to the entire judiciary of which the respondent is the head as
Chief Justice of India. The scurrilous attack, therefore, is not only on the
respondent as a Judge but also as the Chief Justice of Inida and also as
head of the institution of the whole country. Thereby he designedly and
deliberately allowed himselt being brought within ev-facie ¢riminal con-
tempt. [725-E-H]

8. The contemner stated that "For deliberate and wilful failure to
perform his fundamental duties and stultifying their performance by the
petitioner "the Chief Justice should "be stripped of his citizenship”, The
contemner attributed that the respondent as Chief Justice of India and as
a Judge of this Court deliberately and wilfully failed to perform his fun-
damental duties by dismissing the writ petition and stultified the perfor-
mance of fundamental duties by the petitioner. Thereby, he seeks stripping
of citizenship of the Chief Justice. It is an unbelievable outrageous affront
to the majesty of justice on the part of the contemner and scandalisation
of this Court. It tends to lower the dignity and authority of the Court and
ulso sows seed for persons with similar propensity to undermine the
authority of the Court or the judiciary as a whole. The contemner crossed
all boundaries of recklessness and indulged in wild accusations. He sought
justification in his preliminary submissions that it being a question of law,
it does not amount to personal imputation or insinuation. This would
further compound the contempt. [726-D-F]

9.1, The contemner alleged in the writ petition : "For allowing his son
who is practising in the Supreme Court, to stay with him in his official
residence, and presumably misusing official facilities and prestige of office
of Chief Justice of India, is not” respondent "liable to be prosecuted under
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A Prevention of Corruption Act”. The contemner sought justification to the
said imputation from reports said to have been published in a news
magazine and a daily newspaper. But he has not placed on record the said
material. He also admitted that he did not make any independent enquiry
in this regard. For the said imputation he said that the Chief Justice of
India is liable to be prosecuted under the Prevention of Corru ption Act.
The contemner in his preliminary submissions reiterated that this is a
yuestion of law hased on information received. He stood hy the imputation
and reiterated with further justification in that behalf made in his prelimi-
nary submission. The persona! allegation against the Chief Justice of India
of allowing his son to practise in the Supreme Court is false. His permitting
( his son to reside in his official residence has no relevance to the first writ
petition relating to the recovery of alleged dwes from the Congress Presi-
dent. Trrelevancy of the accusations apart, the prayer for prosecution of the
Chief Justice of India uader The Prevention of Corruption Act is an assault
on majesty of justice, affront to authority of law, the gravest contumacious
conduct and scurrilous scandalisation of the Court. [704-G, 705-C-F]

D
K. Veeraswami v. Union of India & Ors.,, [1991] 3 SCR 189 and .
Ravichandran Iyer v, Justice A.M. Bhattacharjee & Ors., [1995] 5 SCC 457,
cited.
E 9.2. Article 124(4) of the Constitution read with the Judges (Inquiry)

Act prescribes the procedure to take uction against a Judge of the Supreme
Court or of the High Court for proved mishehaviour or incapacity. Articles
121 and 211 of the Constitution prohibit discussion, in the Parliament or
in the Ligislature of a State, of the conduct of a Judge of the Supreme Court
or High Court respectively. Therefore, when the Constitution prohibits the
F  discussion of the conduct of a Judge, by implication, ne one has power to
accuse a Judge of his misbehaviour or incapacity except and in accordance
with the procedure preseribed in the Constitution and the Judges (Inquiry)
Act or as per the procedure laid down in Bhattacharjee’s case. [727-C-F]

Ravichandran Iyer v. Justice A.M. Bhattacharjee & Ors., [199_5] 558CC
457, relied on.

10. The contemner posed, is the respondent "not liable to pay from
his pocket not only legitimate cost incurred by the petitioner but alse the
loss caused to the public exchequer by non-payment of dues” by the Con-

H gress President? This was reiterated in the preliminary submission. The
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implication is that hy judicial act, if a presiding judge dismisses a petition,
he is liable to bear personally not only the costs incurred Dy the litigant hut
also the resultant loss to the State with interest payable thereon. This
imputation is a deliberate interference with the judicial process and tends
to lower the authority of the Court spreading rippling effect on inde-
pendence of the judiary, authority of the Court and wanton interference
with judicial process. 1t must be held to be a depraved contumacious
conduct, [728-A-C} '

11.1. The contemner stated in the writ petition that the seniormost
Judge of the court should be permitted to constitute a Constitution Bench
of judges "excluding any Judge who owes his elevation to the apex Court to
the respondent, and during its pendency the respondent " may be advised
to proceed on leave, so that he may not directly or indirecly influence any
of the Judges hearing the matter'. In his preliminary objections he
reiterated the assertion. This relates to interference with the judicial
management of the Court und the duty a Judyge, and is a deliberate inter-
ference in the judicial management tending to disaffection in the efficacy of
dispensation ol justice. [728-D]

11.2. The contemner further made an accusation that the Chief Jus-
tice of India should not constitute a Bench of the Judges appointed during
his tenure so that he (Chief Justice of India) may not directly or indirectly
influence any of the Judges hearing the matter, It would thus be in une-
quivocal loud expression that the contemner attributed motives to the CJI
that the Judges appointed during his tenure as Chief Justice are amenable
" to his influence in judicial adjudication and would decide the causes by
pressurg¢ or influence directly or indirectly brought by the Chief Justice of
India. Equally it is a corollary that these Judges are amenable to influence
and thereby they do not decide the cases before them legally and objectively.
The Court is subject to presume and decided cases under influence. These
allegations are flugrantly outrageons to scandalise the Court. Though the
contemner sought leave to modify this statement, vltimately, in his
amended statement, he did not touch upon this aspect and thus stood by
his averments calculatedly made. Thus the contemner has committed con-
tempt of this Court under Article 129 of the Constitution, [728-F-G]

S.P. Gupta v. Union of India, AIR (1982) SC 149, cited.,

12.1. In a criminal contempt proceedings of summary nature, the
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proot of mens req is absolutely unnecessary. For a eriminal contempt as
defined in Section 2 (¢) of the Contempt of Courts Act, 1971 any
enumerated or any other act apart, fo create disaffection, dishelief in the
efficacy of judicial dispensation or tendency to obstruct administration of
justice or tendency to lower the authority or majesty of law by uny act of the
parties, constitutes criminal contempt. Thereby it excludes the proof of
mens rea. What is relevant is that the offending or affront act produces
interference with or tendency to interfere with the course of justice. {717-A-B]

12.2. Absence of personal gain to seek in the list except said to have
heen fired by public duty and has professed respect for the Court, are
neither relevant nor a defence for the offence of contempt. What is material
is the effect of the offending act and not the act per se. [717-C]

12.3. It is, therefore, not necessary to establish actual intention on the
part of the contemner to interfere with the administration of justice.
Making reckless allegations or vilification of the conduct of the Court or the
judge would be contempt. Imputation of corrupt or improper motive in
judicial conduet would impair the efficacy of judicial dispensation and due
profection of the liberties of the citizen or due administration of justice.

[717-F-E]

13. The Court does not sit to try the conduct of a judge to whom the
imputations are made, It would not be open to the contemner to bring
forward evidence or circomstances to justily or to show whether and how
fairly imputation were justilied because the judge is not before the Court.
The defence justification to an imputation would not, therefore, be available
to the contemner, The imputation of improper motives or bias cannot be
justified on the principle of fair comment. [718-B]

14. When this Court pointed out the scandalous nature of accusa-
tions which found place in his petition, the contemner persisted for con-
sideration of the said accusations to lay proceeding against the Chief
Justice of India for prosecution and other reliefs. He stated that he would
stand by those accusations. He reiterated them in Lis preliminary submis-
sions with further justification. He admitted that many of them are strin-
gent and pungent, He modified some but by compounding further
contempt. [n spite of the Solicitor General pointing out the seriousness of
the uccusation and the contemner having consultation with some Advocates
at the Bar, he did not retract his steps. He did not tender any unconditional
apology, though this Court is not bound to accept such an unconditional
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apology. [729-F-H, 730-A-C]

15. Considered from the totality of the tacts and circumstances, the
gravest magnitude of the contumacious conduct of the contemner, he has
to be convicted, [730-C]

Per Bharucha, J. (Concurring) :

1.1 Any act done or writing published which is calculated to bring a
Court ur a Judge into contempt or to lower his authority or to interfere with
the due course of justice is 4 contempt of the court; scurrilous abuse of a
Judge or Court, or attacks on the personal character of a judge are acts of
contempt, [738-D]

R.v. Grey, [1900) 2 Q.B., 36; Helmore v, Smith, (1886) 35 Ch, D. 449;
Amburd v. A.G. for Trinided and Tobago, (1936) A.C. 322; Re. AG. of
Canada and Alexander ¢t af, (1976) 65 D.L.R. (3rd) 608 and Re. Wiscman,
(1969) NZLR 55, referred to.

1.2. The contempt jurisdiction is intended to uphold the authority
and dignity of the Courts of law which, on hehalf of the State, deliver justice
and protect the public confidence that is reposed in them, }739-B}

2. The contempt notice to the alleged contemner pursuvant to the
order of dismissal of his second writ petition was issued in exercise of the
power of this Court, recognised by Article 129 of the Constitution, to punish
for contempt of itself. The issue of the constitutionality of the Contempt of
Courts Act is, therefore, not germane, [739-C]

3. The contemner in the second writ petition stated that the respon-
dent (the Chief Justice of India) had "caused fabrication of court proceed-
ings on 7th August, 1995 and was, therefore, liable to prosecution under the
relevant provisions of the Indian Penal Code”. The relevant prayer of the
writ petition was that an F.ILR, be registered against the respondent under
the Indian Penal Code for committing "forgery and fraud”, The moditica-
tion made by the contemner of the averments in this regard is that the
respondent was responsible for "inaccurate recording of the proceedings of
7th August 1995°, and the prayer is sought to be deleted. The modification
does not speak of inadvertant or inaccurate recording or express and regret
for the allegations of fabrication, forgery and fraud. The -allegation of
inaccurate recording, as made, suggests that such recording was deliberate

H
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and there is, therefore, no more than some moderation of language. The
allegations of fabrication, forgery, fraud and inaccurate recording of
proceedings are made in respect of a Judge in the performance of his
Judicial function, They are of a most serious character. They are intended
to lower the authority of and respect for the Court and the office of the
Judge. [739-G-H, 740-A-C]

4. There are allegations in the second writ petition that the respon-
dent violated his oath of office and failed to perform his fundamental
duties. The summary dismissal of a writ petition by a judge is not a
violation of his oath or fundamentat duties; at worst, it might be a judicial
error. The dismissal of a writ petition cannot warrant the charge of viola-
tion of his oath by a Judge; and no moere serious charge against a judge can
be made. What the contemner conveniently does not mention is that the
three Judges (including the respondent) who constituted the Bench found
no merit in the earlier writ petition and dismissed it. The averment made
in the second writ petition that the earlier writ petition was dismissed by
the respondent suggests that the other two Judges counted for nothing.
This is also confempt. The allegations are scurrilous and scandalise the
Court. |740-D-E]

5. It is the duty of the Chief Justice of a Court to assign judicial work
to his brother judges, It was, therefore, the duty of the respondent to assign
the second writ petition to a Bench to hear it. By doing so he did not, as is
alleged, become a Judge in his own cause. It is contempt to imply, as the
contemner does, that the respondent would assign it to a Bench which
would not pass an order adverse to him. It is also contempt to imply that
Judges would be so amenable. To plead that that Bench that heard the
second writ petition could not heard it and, therefore, could not have
dismissed it and that it is deemed to be still pending is to add to the
contempt. These allegations are also aimed at bringing the administration
of justice into disrepute. [740-F-G]

6. The second writ petition alleged that the respondent had allowed
"his son, who is practising in the Supreme Court, to stay with him in his
official residence und presumably mis-using official facilities and prestige
of office of Chief Justice of India", and sought his prosecution under the
Prevention of Corruption Act, the allegation and prayer are not sought to
be modied. The allegation is not in any way connected with the dismissal of
the earlier writ petition, 1t is brought in for ne reason other than to vility
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the respondent in connection with his official duties and position. How
irresponsible the allegation is, is shown by the fact that according to the
contemner himself, it is based only upon what he read in articles in a
newspaper and a news magazine. [740-H, 741-A-B]

C. Ravichandran Iyer v. Justice A.M. Bhattacharjee & Ors,, [1995] 5
SCC 457, cited.

7. The contemner has sought the protection of Sections 4 and 5 of

the Contempt of Courts Act, 1971. What he has written in the second writ
petition is neither a fair and accurate report of the proceedings of the
earlier writ petition nor a fair criticism thereof. The principle underlying
these provisions is, therefore, not applicable. [741-D]

8. Having regard to the gravity of the contumacious statements, the
reckiessness with which they are made, the intemperateness of their lan-
guage, the mode of their publication in a writ petition in this Court and the
contemner’s influential position in society, punishment only in the nature
of a fine would not be adequate. A contemner such as the present must also
undergo imprisonment. [741-E]

Per N.P. Singh, J. {Concurring) :

The conclusions arrived at and the sentence imposed against the
contemner as found in the judgments of K. Ramaswamy and S.P. Bharucha,
JJ. are concurred with, [730-E]

ORIGINAL JURISDICTION : Contempt Petition No. 38 of 1996.
in Re : Dr. D.C. Saxena

In The Matter Of : Writ Petition {C) No. D. 17209 of 1993,
(Under Article 32 of the Constitution of Indis.)

In-nerson for Contemnor.

D.P. Gupta, Solicitor General (A.C.} und P. Parmeshwaran for the
Respondent.

The Judgments/Order of the Court was delivered by

K. RAMASWAMY, J. In a clash of competing interests in constitu-

H
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ttonal contours, this case calls to strike a balance between the freedom of
speech and expression, a salutary right in a liberal democratic socicty and
paramount countervailing duty to muintain public confidence in the ad-
ministration of justice. The petitioner had initiated public interest litigation
under Article 32 of the Constitution to direct Sri P.V. Narasimha Rao, the
President of Indin National Congress and the former Prime Minister of the
country to pay a sum of Rs. 8.29 Lukhs and odd said to be due to the Union
of India for use of Indian Air Force aircraft or helicopters from Qclober
1, 1993 to November 30, 1993, When Wril Petition No, 432/95 was posted
for hearing on July 17, 1995 belore the learned Chief Justice of Indja and
brother Justice S.C. Sen the Solicitor General for Tndia, Shri Dipankar P.
Gupta was sent for and the Court dirceted him o have the averments
verified 1o be correct and directed the petition to be histed after two weeks,
On August 7, 1995, the wril petition came before the Bench comprising the
learned CJHi, Justice S.C. Sen and Justice K.S. Partpoornan. It is not in
disputc that the Solicitor General had placed the record before the Court
and upon perusal thercol and afler hearing the petitioner-in-person, the
Bench summarily "dismissed" the writ petition which had trniggered the
petitioner to file yet another writ petition, this Ume against the learncd
Chief Justice of India, Justice A.M, Ahmadi. The Registry raised objee-
tions for its maintainability but, at the insistence of the petitioner, it was
posted, with officer abjections, for hearing, as unregistered Writ Petition
(C) No. D- 1720945 on January 13, 1996 beforc a Bench of three learned
Judges, viz,, Justice J.S. Verma and two of us (Justice N.P. Singh and
Justice $.P. Bharucha). The petitioner, again appearing in person, persisted
to justily the averments made against the learned CJI, Justice A.M. Abmadi
in the writ petition. In spite of the Court having pointed out that the
averments were scandalous, the proceedings of the Court did indicate that
the petitioner reiterated that he "stood by the averments made thercin” and
sought for declaruvdon (1) that Justice A.M. Ahmadi is unfit to hold the
office as Chief Justice of India; (2) that he should be stripped of his
cilizenship; (3) to dircet registration ol an FIR aguainst him under various
provisions of Indian Penal Code for committing forgery and fraud and
under the Prevention of Corruption Act; {4) to direct prosecution of him
under the Prevention of Corruplion Act; (5) to direct him (o defray from
his personal pocket the expenses incurred by the petitioner in filing the two
writ petitions, Le., W.P. No. 432/95 an the sccond writ petition; (6) to direat
Justice A.M. Ahmadi to reimburse from his pocket to the public exchequer
the entire loss caused to the State, as a consequence of non-payment of
the dues by Sri P.V. Narasimha Rao with intcrest at 1897 per annum and
(7) other conscquential dircctions.
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After hearing the petitioner, the Bench dismissed the second writ
petition with the order as under :

"The several averments in the writ petition are scandalous and it
is surprising that the petitioner, who is, said to be a Professor in
a University, has chosen to draft and file such a writ petition. His
understanding of the meaning of Article 32 of the Constitution, 1s
to say the least, preposterous. The allegations made are reckless
and disclose irresponsibility on the part of the petitioner. This writ
petition is wholly misconceived and is an abuse of the process of
the Court. The writ petition has no merit.

The writ petition s, therefore, dismissed.

In view of the attitude of the petitioner even at the hearing, when
he persisted in this stand and, on our asking him, reiterated that
he stood by the scandalous averment made therein, we consider it
our duty Lo issu¢ to the petitioner a notice to show causc why
proceedings to punish him for contempt of this Court should not
be initiated against him. The Registry to take the necessary steps
for registering the matter 4s a contempt petition. The pelitioner
who is present-in-person is given notice of the contempt petition.
He is required (o file his reply within four weeks to show cause
why proceedings for contempt should not be initiated against hir.
We request the learned Solicitor General to assist the Court in this
contempt matter.,

List the matter after notice of the date {ixed by Registry is given
to Dr. D.C. Saxena and the Solicitor General."

While dismissing the petition, this Court observed in the later part
of the order the petitioncr’s conduct in his persistence to stand by the
scandalous averments made uguinst the learned Chief Justice of India. This
Court was constrained to initiate contempt procecdings and enlisted 14
instunces which would prima facie constitute contumacious conduct ol the
petitioner to scandalise the Court. In the meanwhile, the petitioner wrote
in a4 newspaper crilicising Justice J.S. Verma. Resultantly, Justice 1.5,
Verma reclused himsell from the Bench. Thus the matter was posted
before this Bench.

On April 12, 1996, the petitioner filed his reply to the show cause
notice styling the same as "preliminary submissions” and reiterated hig
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averments, which, as pointed by this Court, would constitute scandalisation
of the Court and yet he had given his Justification for accusing the Chief
Justice of India. However, at the end, as a foot-note, he has writjen in his
own hand- writing as under :

"N.B. If some passages seem strindent or pungent, the defendant
is willing to suitably modily them."

On April 14, 1996, this Court passed the order as under :

"Pursuant to the notice issued by this Court the Contemnor Dr,
D.C. Saxena is present today i person. He has stated that he would
modify the oflending portions noted in the show cause notice in
Ilem (i), (iv), (vi), (i), (viir), (x), (xii), (xiit) and wishes to
withdraw unconditionally item (xiv), paras B and C.

The learned Solicitor Gencral has poinied out that even il the
Contemnor withdraws or files statement in the modified form what
the Court required Lo do is whether his statements made in the
writ petition originally filed constitute contempl or the Court or
not and his modification of the above statements would not be of
material relevance for consideration. Since the conlemnor secks
time to submit the show cause in the modified language which he
wishes to place before the Court, at his request the miatter is
adjourned to May 2, 1996 at 2.00 p.m. The registry is divected to
supply complete set of papers to learned Solicitor General."

When the case up for hearing on May 2, 1996, the petitioner filed
amended porlions to substitute the averments made, at proper places, in
the second unnumbered writ petition. We have heard learned Solicitor
General as amicus curige and the petitioner-in- person. Belore opening the
case. the Solicitor General, in view of the seriousness of the averments
made by the petitioner in the petition filed against the Clief Justice of
India, und in view of his stand m both the preliminary submissions to the
contempt notice and the revised averments made in the wril petition,
suggested that it would be advantageous for the petitioner to have consult-
ation and legal assistance of any counsel of his choice and to revise his
stand, but the petitioner remained silent and got along with the case.

The Learncd Solicitor General stated that on July, 17, 1995, the
Court had sent for and called vpon him to have the ailegations made in
the first writ pelition, verified and to place the factual position before the
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Court. Pursuant thereto, on August 7, 1995, he had placed the record
before the Court which arc confidential in nature, After their perusal and
hearing the petitioner, the Court did not think it necessary Lo issue direc-
tions as sought for. At this stage, we would point out that when Sri PV,
Naurasimha Rao, us President of lndian National Congress or as the former
Prime Minister, was alleged to have used the defence aircralls, this Court
abvtously was of the view that the relationship between the two wings of
the Government or the political party, 1.e., the Indian National Congress is
of debtor and creditor and that, therefore, prerogative writ under Article 32
of the Constitulion would not lic 1o enforce contractual dues adjustable as
per their practice. The exercise of the power under Article 32 was, there-
fore, abviouslv thought to be unculled lor. Supreme Court being the highest
judicial forum, the need o record reasons ts obwiated since there is no
lurther appeal against the order of this Court. Recording reasons is not,
therefore, necessary nor is called for.

The learned Solicitor General, therefore, contended that when the
Court dismissed the writ petition, the pctitioner, being a professor of
English in Chandigarh University, should have exercised restraint and felt
duty-bound not to proceed further in the matter. Instead, he filed (he
second writ petition with allegations which are ex-facie contumacious. The
petitioner reiterated the same in his preliminary submission to the notice
of the contempt. His modified statement filed on April 24, 1996 itself is
not relevant. What would be material and relevant for consideration is
whether the allegations made against the learned Chicf justice of India in
the second writ petition do constitule contempt of the Court. The modified
stand, therefore, is not relevant to adjudge whether the pelitioner has
committed of this Court. The Court, therefore, has to consider the totality
of the averments and their effect on the judicial process to adjudge the
conduct of the petitioner to be contumacious. The petitioncr contended
that he did not seek any personal gain for himself, As a duty-bound citizen,
he was actuated to see that the public dues are recovered from any person
how-sp-high he muy be. To the best of his understanding, the petitioner
made the averments for public good and he has no intention to scandalise
the Court. He had approached this Court earlicr more than 12 times to
vindicate public justice. As 2 human being, he is fallible but he has no
mtention to denigrate the Court to which he has highest respect. His
modified language in the statement filed on April 24, 1996 does indicate
his intention. '

In the proceedings of the Court dated July 17 1995, it was recorded
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that the Solicitor General had appearcd {or Srt P.V. Narasimha Rao who
was impleaded in his personal capacity. It s the petitioner’s contention that
the Solicitor General cannot appear {or him, He was not assisting the Court
as amicus, When the Chief Justice called for the records {rom the Govern-
ment through Solicitor General, it is Court’s duty to give him copies of
those documents but the ssme were denied to him. It is his further
contention that even though the petitioner had pointed out the same,
Justice A.M. Ahmadi wus stated to have obscrved that the petitioner could
argue the case as if no records had been produced before the Court. If the
petition was to be dismissed, he has & right to have the rcasons given for
dismissal of his writ petition. He further argued thut whatever comments
he has made In the second writ petition, they are plain comments based on
the Court proceedings and as per the law and were for public good. He
stands to gain no personal benefit in the litigation, To the best of his
understanding, the petitioner made only relevant allegations based on
record and of law with no bad intention. They are valid deflences to him.
The Contempt of Court Act, 1971 (hercinafter referred to as the "Act") is
the legacy of the colonial rule and is ulirg vires Article 19(1)(a). All the
contentions raised by him nced to be decided by a Constitution Bench since
they posc questions of considerable constitutional importance. The
petitioner, therefore, has not committed any contempt of the Court.

With a view to appreciate the respective contentions and to udjudge
whether the petitioner has committed contempt of this Court, it is neces-
sary to extract the relevant portions supplied to him by show cause and his
reply thereto and of preliminary submissions and his modified stutement
as a substitution to the averments made in the second writ petition and the
effect thereof. In respect of the uverments made in the ofiending portions
of item 1, 3, 5, 9, 13 and 14(a) and (d), the petitioner stood by them. He
submitted his modified staterent on April 24, 1996 only for the rest of the
statements. Let us first consider the unmodified averments before examin-
ing the original and the modified averments.

The first averment made at page 4 in paragraph 9 is that "it is
improper for Justice Ahmadi to hear it". ftem 3 at page 6 in paragraph 14
is; "To this Justice Ahmadi responded that he (the Solicitor General) was
there to assist the Court, contrary to the evidence of the court proceed-
ings”. Item 5 relating to the averments made in page 6 in paragraph 17 is
: "the subsequent course of action by Justice Ahmadi, in dealing with the
grouse of the petittoner and dismissing his petition is totally unjust, unfair,
arbitrary and unlawful. It is in flagrant violation of the mandates of Article
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14 of the Constitution, which "runs like a golden thread” through it and is = A
the foundation of justice and fair play". Item 9 relating to the averments
made al page 8 in paragraph 18(f) is : "What are the legal consequences
of the violation of the sacred oath of office by Justicc Ahmadi 7" Ilem 14(a)
relating o the prayer portion is : "declarc the respondent (Justice AM.
Ahmadi) unfit to hold office as Chief Justice of Tndia" and item 14(d) is :
"Direct the respondent’s (JTustice AM. Alunadi’s) prosecution under the
Prevention of Corruption Act." The petitioner in his alfidavit filed in
support of the second writ petition has stated in para 2 thereof thus : 'l
am acluated purely by national interests and no personal gains and have
vuthfudly and carefully stated the facts (emphasis supplied), in pursuance of
my fundamental duties, which can be effectively performed only through C
the fundamental rights enjoyed as a citizen of India" In his preliminary
submissions, he has stated that the writ petition under Article 32 shall be
heard by a Division Court of not less than 3 Judges. Emphasis was added

by the petitioner himself. Since the writ petition was not listed before a
Court competent Lo dispose of the same, it mukes the order of dismissal
non est and it should be deemed to be pending and is "not yet decided and D
disposed of constilutionally”. No contempt proceedings can, therefore, be
initiated. The notice is, thercfore, pre-mature. Constitution of the Bench
by the Chicl Justice is in violation of the principles of natural justice as no
ong can be a Judge of his own cause. Justice "should not only be done but
should manifestly and undoubtedly seem to be done........ Nothing is to be
done which creales even a suspicion that there has been an improper
interference of the course of justice.”, he guoted the above statement of
Lord Heward, C.J. Regurding }em i referred to hereinbefore; he justified
the imputation stating thal no person can be a Judge in his own cause
directly or indirectly. In spite of his objection, the respondent (CJT) chose
to constitute the bench himself as a presiding Judge. According to the F
petitioner the word "improper”, therefore was used in that perspective.
With regard to the averments made in Item 3, his reply was that the Court
proceedings dated July 17, 1995 recording that the Solicitor General, Shri
Dipankar Gupla appeared in his official capacity (o Sri P.V. Narasimha
Ruo, a private Party, He had stated that even assuming, though not
conceding, that he (Solicitor Gencral) was acting as amicus curiae also was G
not recorded in the Court proceedings. Therefore, his comment that CJI

had fabricated falsc record is fair and an accurate report of the Court
proccedings protected under Section 4 of the Act.

With regard to Item 5, he states thus : "This is a reaffirmation of an
unimpeachable legal proposition in the most widely-prevalent legal H
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A phraseology, to which no umbrage can be taken, for by this fogic all
petitions comtaining this phrase would be decmed contemptuous. Even the
part of the quotation is from the leading decision of this Hon’ble Court in
Maneka Gandhi’s case.”

Witk regard to averments made in item 9, he justified it stating that
B 'this again is an unresolved question of great legal significance and he cited
as analogy of Mr. Faztul Hug, then Chief Minister of Bengal and quoted
a passage from a Special Bench decision of Calcutta High Court in R.C,
Pollard v. Satya Gopal Majumdar, ALR. (1943) Cal. 5394 (603). He added
special emphasis to the words "the clear violation of it brands a man as
unfit lor public office" und stated that it 1s u legul question of substantial
C importance relating to the violation of cath of office, contained in the Third
Schedule of the Constitutton and it cannot be disposed of by a three Judge
Bench. It cannot be considered as personal imputalion against the Judge.
With regard to imputation and prayer (a) in item 14, he says that the
analogy he had taken from the Calcutta High Court decision. Tt was a
natural corollary to the legal proposition considered by a Constitution
D Bench. With regard to prayer (d) in Item 14, he states that this is only a
prayer for relicf sought. The defence taken in relation to (xiv)(b) and (c)
would equally be applicable and so he has reaffirmed them to be correct.
The allegations, therefore, are neither "reckless” nor do they "disclose
irresponsibility" (put within inverted comma by a petitioner himself) and 1s

E ot "an abuse of the process of the court.”

He reiterated that "Several averments in the writ petition" being
truthful, factual, and made withowt rancour or malice and for no personal
gain, should not be construed "scandalous” (inverted commas were put by
the petitioner himself).

F
Let us now consider other imputations, in the fanguage of petitioner
himself with regard to the "truthfully and carefully” stated facts. Act page 5 in
para 10, the petitioner has stated that "Tustice Ahmadi’s utmost reluctance to
perform his fundamental duties and constitutional obligations was apparent,
G when after failing to browbeat the petitioner, he stated that it would be taken up

al the end of the cause list". In his preliminary submissions he has stated that
"this is a fair and accurate submission of the Court proceedings on matter
which had already been "heard and finally decided". (inverted commas were
put by the petitioner himself). He sought protection to it, as a fair comment,
under Section 4 of the Act. He further justified it stating that even the use of
H the word "browbeat" by the petitioner is a "fair crificism of judicial act" (in-
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verted comma was put by the petitioner himsell} to imply that proper hearing
was not being granted (o the petitioner who had approached the highest Court
of the Tand to "protect and safeguard public property”. He justificd them us a
“staterent of truthful facts”, for public good should not be construcd as dis-
respect to the Hon’ble Court. Alter offering justification in his modificd state-
ment, he reiterates thus : "The petitioner discerned reluctance on the purt of
the presiding judge to allow the relicf claimed, which was in public interest,
and actuated by the desire to "preserve and protest public property,” without
any personal malice”. Itwould, thus, indicate that the petitioner imputed mo-
tives to Justice A.M. Ahmadi, Chicl Justice India, in the discharge of his con-
stitutional duty and that by not admitting the writ petition or dismissing the
petition, the CIT was reluctant to perform his constitutional duty. He knew
that the word "browbeat" is a strindent imputation to the Court and, thercfore,
in his modified averment, he substituted by the works "discerned reluctance”.
Even in the modified statement, he attributed motives to CJI in the pertor-
mance of his constitutional duty while the Bench that dismissed the first writ
petition consisted of three Judges. By inference, he suggested the other
brother Judges to be mere non-entity.

With regard (o item 4 at page 6 in para 15, he imputed to the CIT that
"and without recording the reasons for dismissing the petition. So much for
the vaunted adherence to the twin principles of transparency and account-
ability." In his preliminary submissions, he has given justification {or his at-
tributing motives to CIT stating that the Solicitor General handed over some
documents to the bench, without supplying the copy thereof to the petiioner.
When he had objected to it in his own language, he avers that "Justice Ahmadi
asked him to argue on the supposition that nothing had been given to the
bench. In view of this, reference has been made to the "twin principles of
transparency and accountability which", according Lo the petitioner, "is  {air
and accurate report of court proceedings, which is also for the "public good."
(inverted commaus were put by the petitioner himself). In the modified state-
ment he stated thus : "That Justice Ahmadi vltimately dismissed the petition,
observing that the Government of India was capable to realise the dues from
Shri Rao {which it had not donc in (wo ycars) and without recording the
reasons for dismissing the petition, for which lapse it has often berated High
Courts, in pursuance of the twin principles of transparency and account-
ability". It would, thus, be seen that as regards this imputation, the petitioner
gives justification thal there was omission (o record reasons for dismissal of
the writ petition; he imputed to CJ¥ that the CJI facilitated SriNarasimhaRao
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avoid payment of public dues. The act of the Court was nol transparent, Ac-
cording 10 the petitioner, it is u lapse on the parl of the Courl for which the
Court conduct, by implication, was not transpareat and the Court must be ac-
countable,

Ilem 6 at page 7in paragraph 18(c) reads thus : "For causing labrication
ol courts proceedings of 7th August, 1995, and not menationing the fact of ap-
pearance of the Solicitor General, would Justice Ahmadi not he fable to
prosecution under the relevant provisions of the Indian Penal Code in con-
sonance with the time- honoured maxim, "Be you ever so high, the luw is ubove
you 7" (inverted commas were put by the petitioner himself). Tn his prelimi-
nary submissions he stated that "Although somewhat unhappily worded, it is
one of the substantial questions of law, which needed to be determined by the
Constitution Bench of the apex court”, According to him, above maxim is one
to which this Court has repeatedly stated to have avowed allegiance. In his
modified version, he stated thus : "For inaceurate recording of the court
proceedings ol 7 August, 1995 and not mentioning even the lact of appearance
of the Solicitor General {or the respondent, what responsibility would ensue
on the presiding judge, who dictated them ?" Tt would, therefore, in the lan-
guage al the petitioner, be "discernible® difference of the imputation as
originally made in the writ petition and reiterated in his preliminary submis-
sions and its impact was understood by the petitioner. Therefore, he made the
amended version imputing responsibility to Justice Ahmadi personally for the

so-called inaccurate recording of the Court proceedings and stuted that the -

CJl should be prosecuted (or the recorded said to be falsely recorded by CJE
after fubrication and it is a fraud and CJTis liable for prosecution for fraud etc.

Item 7 &t page 6 in paragraph 18(d) reads thus : "Cun Justice Ahmadi
be allowed to take shelter behind the clouk of the judicial immunity, in the
facts and circumstances of the instance case, particularly when unlike the
President of 1ndia, who cannot be impleaded in civil or ¢riminal proceedings
"during his term of office," CJI enjoys no such constitutional protection 7" In
his preliminary submissions, he stated that this is yet another constitutional
conundrum which needed to be resolved by a Constitution Bench of the
Hon'’ble Court under Article 145(3) read with Supreme Court Rules. Accord-
ing to the petitioner "Crucial to it are "the facts and circumstances" (inverted
commas were put by the petitioner himsell) spelled out earhier”, implicitly
conferring immunity on the Congress President, Sri P.V, Narasimha Rao,
[rom paying tho heavy dues that he owed Lo the national exchequer and thus

L3
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the Court treated him as a class Lo which the laws of the land do not apply. Is
this nol a negation of all that the Constitution holds sacred ?" In the modificd
verston, he stated thus "When under the Constitution Judges ol superior
courts do not, unlike the Prestdent of India, cnjoy (otal immunity, during their
term of office, can the presiding judge, be allowed to make such a claim for
wrong-doing 7" (Emphasis supplied). He, thus, imputed to the Chiel Justice of
India, Justice Ahmadi motives that CJI allowed Sri Narasimha Rao, Congress
President, (o avoid payment of dues causing loss to the national exchequer
treating him as a class by himself and the CJI neglected to perform the con-
stitutional duty which he holds sacred which is # wrong-doing. Therclore,
Chiel Justice of India showld not be allowed to take judicial immunity and is
liable to criminal prosceution even during his term of office as CJT.

Item § of thc imputation at page 7 in para 18(e)} reads thus : "For witlfully
and advertently violating {cmphasis supplied) the lundamental rights of not
only the petittoner as an individual, but that of the people of India, who are
ultimately sovereign, as stuted in the Prcamble to the Conslitution, has not
Justice Ahmadi forfeited any legal protection, even if it were available to him
7" In his preliminary submissions, he has stated that "That first part of the sen-
tence is based on the implicit constitutional provisions and in fact shows that
the petitioner/delendant looks upon the apex court as the guardian of his fun-
damental rights and those of the voiceless millions. The second part raises a
constitutional question, which needed determination by an appropriate
bench." In the amended version, he reiterated that "for violating the fun-
damental rights of not only the petitioner, as an individual, but also that of the
people of India, who are the ultimate sovereign, as stated in the Preamble to
the Constitution, has not Justice Ahmadi sent wrong signals to the entire
judiciary of which he 1s the head". In this paragraph, it is clear that the
petitioner knew the distinction between the imputation as originally at-
tributed to the Chief Justice of India as Head of the Instulution, r.e., Judiciary
and reiterated in his preliminary submissions that CIT "willfully" and "adver-
tently” violated the petitioner’s and people’s fundamental right to redressal by
wrongful dismissal of the writ petition. He knew its indelible effect on the
public confidence in the efficacy of judicial dispensation and propriety of the
Judicial process. When they read the imputation, he attributed to the Chief
Justice that CIwiflfuily and advertently violated the fundamental rights of the.
petitioner and other people in dismissing the writ petition. Thereby, Justice
Ahmadi forfeited legal protection of law, if it were available to him and he
stated in his modified version that the action of Chief Justice of India sent
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wroang signals to the entire judiciary of which he is the head. In other words, it
would imply that CJT as Judge and as head of the tnstitution committed mis-
conduct,

Imputation 10 made at page & in paragraph 18(g) reads thus : "For
deliberate and willful failure to perform his fundamental duties and stultifying
their performance by the petitioncr, should not Justice Ahmadi be stripped
of his citizenship, because duties alene can conler the corresponding legal
and constituttonal rights ?” In his preliminary submissions, he has stated that
this ts ulso a constitutional auestion needed to be interpreted on the ambit and
enforceability ol fundamental dutics in Article 51-A; it should not be con-
sidercd by a Division Bench. "Morcover, this is a logical corollary of the
foregoing question of law, Tt is respectfully reiterated that a question of law s
not & personal imputation or insinuation." In his modified version, he has
stuted thus : "For failurc to perform his fundamental duties and impeding
thetr performance by the petitioner, should not Justice Ahmadi be regarded
as accountable to the people of Indiy, because duties alone can confer the cor-
responding legal and constitutional rights 2 Tn this behalf] it is clear that the
petitioner is well conversant with the effect of "a personal imputation und the
negation”. He attributed that Justice Ahmadi, Chief Justice of India deliberate-
Iy and willfully failed (0 perform his [undamental duties by dismissing the first
writ petition and stuitified the performance of the duty by the petitioner.
Thereby Justice Ahmadi "be stripped of his citizenship®. He also knew that for
excrcise of legal or constitutional rights one owes corresponding dutics. The
person who fails to perform the duly is accountable to the people. CIIwillfully,
in other words, deliberately with supine indifference dismissed the writ peti-
tion. CJI does not get legal protection but also forfeits his citizenship.

[mputation 11 at page 8 in paragraph 18(h) reads thus : "For allowing
his son who is 4 practising in the Supreme Court, to stay with him in his official
residence, and presumably misusing official {acilities and prestige of office of
Chief Justice of India, is not Justice Ahmadi liable to be prosecuted under the
Prevention of Corruption Act, in view of the ratio decidendi of Veeraswami’s
case 7" In his preliminary submissions, he reiterated that this is a question of
law based on information he had recetved from "public documents” {inverted
commas were put by the petitioner himself) from an article which was said to
have appeared in "India Today", with Justice Ahmadi’s photograph and yet
another one said to have been published in "The Times of India", authored by
a woman Senior Advocate of this Court. He states that "It is widely talked m
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legal circles that apart from being favoured in appointment on locat commis-
sions (by the Delhi High Court) Justice Ahmady’s son (and danghter also) are
very often assigned government briefs”. In support of his imputation, he seeks
justification {rom the observation made by this Court in C. Ravichandran Iyer
v, Justice A.M. Bhattacharjee & Ors., [1995] 5 SCC 457 of transparency of the
conduct of the Judge on and off the Bench. He [urther added that "the
criminal contempt application of one M.P. Shorewals against the
petitioner/defendant was got filed and in gross violation of statutory
provisions (mentioned in the oflice report) was got listed next to the
petitioner’s civil writ petition on the same day, 1.e., 30th January, 1996 for
reasons which need no difation". The petitioner had not modilied in his
modified version, though he undertook te do so. He stood by the abave im-
putatian as reiteration with further justification in that behalf made in his
preliminary submissions. We may observe here itselfl that thie personal im-
putation against the Chiel Justice of India, Justice Ahmadi of allowing his son
to practise in the Supreme Court is false. His permitting his son (o reside in
his olficial residence said to be in abuse of his official position has no
relevance to the first wril petition relating to the recovery of the alleged ar-
rears said to be due from Sri P.V. Narasimha Rao. During the course of hear-
ing, when it was pointed oul Lo the petitioner that as a fact the son of Justice
Ahmadi is not practising in the Supreme Court and (hat the above imputation
hus no rational connection (o the first writ petition and of the necessity to al-
lege them in the sccond one, no answer was given by the petitioner. He sought
to justify it on the basis of the reports said to have been published in the
newspapers. When we further inquired from him whether he made any inde-
pendent inguiry in the matter or on the accuracy of the newspuper publica-
tions, he staled that he relied upon the above statements as an accurate
statement of lact reported therein. We may mention that this imputation has
no relevance to the first proceedings. As a fact, the son of Justice Ahmadi is
not practising in the Supreme Court. The alleged facility of permitting his son
to stay in his official residence bears no relevance to the proceedings, The im-
putations were obviously off the cup.

Imputation 12 made at page 8 in paragraph 18(i) reads thus : "Is Justice
Ahmadinotliable to pay from his pocket not only the legitimate costs incurred
by the petitioner in C.W.P. No. 432 of 1995 and the present petition, but also
the loss caused to the public exchequer by non-payment of ducs with 18% in-
terest by Shri P.V.N, Rao ?" In his preliminary submissions he reiterated it
giving further justification thus : "This s the law laid down by this Hon’ble
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Court in relation to public servants. Whether it is also applicable to holders
of constitutional office or not is a substantial question of law, which should
have been answered by a Constitution bench." In his modified version he has
stated thus : "who would be Hable to reimburse the legitimate cosls incurred
by the petitioner by filing C.W.P. No. 432 of 1995, and the present petition and
the huge loss caused to the public exchequer because of the persistent default
in paying them by P.V. Narasimha Rao, with 189 interest 2" It would, thus, be
apparent that for dismissal of the writ petition filed by a party, by a judicial
act, the presiding Judge of the Court is liable to pay costs to the litigant and
also the resultant loss to the public exchequer for non-payment of the dues by
the defuulter with interest. He justified it stating that when a public servant
causes loss Lo the State and the sume is sought to be recovered from him, why
not the constitutional functionary (or Judicial act is also liable to pay oyer the
sume, In other words, if the Court dismisses 4 petition filed by a liigant, the
resultant costs must be borne by the presiding officer of the Court. Equally,
the loss caused to the State should also be recoverable from the presiding
Judge [rom his personal pocket.

Regarding imputation (3, though he stated that he wished to make
modification to it, in his amended version, he did not touch upon the same.
Imputation 13 at page 8 reads thus : "Since no person can be a judge in his awn
cause, the senior-most judge ol the Hon’ble Court may be permitted to con-
stitute a constitution bench, for cxpeditious hearing of the petition excluding
any Judge who owes his e'evation to the apex court to Justice Ahmudi. Further
during its pendency, Justice Ahmadi may be advised to proceed on leave, so
that he may not directly or indirectly influcnce any of the judges heuaring the
matter.” In his preliminary submission, he reiterates that "The prayer is in
strict conformity with the maxim cited carlier in the words of Lord Heward,
C.J." He justified it on the basis of Justice P.N. Bhagwati (as he then was), the
senior-most Judge’s presiding over P.S. Gupta’s case, i.c., First Judges case
when Justice Chandrachud wus impuled with some allegations. He also jus-
tificd his quoting the advice given to Justice V. Ramaswami to proceed on
Jeave when enquiry was pending against him under the Judges (Inquiry) Act.
It would be seen that in thig imputation, he categorically asserts and relies that
Justice Ahmadi, Chief Justice of Indiawould bring about influence directly or
indirectly upon his colleagues when the matter was to be heard. While he is in
the office, he also should not function as Chief Justice pending his second writ
petition. CJI also should not constitute any benches. That should done by the
senior-most puisne Judge. Any Judge appointed to this Court during his
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tenure as CJ1 should not hear the case as CIT directly or indirectly would in-
{luence them when the case relating to him was dealt with. In other words, his
imputation is that Judges appointed to the Supreme Court during the tenure
of lustice A.M. Ahmadi as CJ1, are amenable to influence in deciding the
cascs at the behest of the CIE as they owe their appointments to him. I other
words, as soon as awrit petition under Article 32 or petition under Article 136
was filed attributing motives or hias to the CJI (it would equally apply to any
Judge) he should desist to perform judicial and administrative work. He
should proceed an leave till that case is decided. The senior-most puisne
Judge should assume the work of the CJ1.

Imputations in Prayer (b) and {¢) read as under :

"(b) strip the respondent (Justice A.M. Ahmudi) of his citizen-
ship"; and (c) Direct the registration of un FIR against the respon-
dent (Justice AM. Ahmadi) uader the Indian Penal Code for
committing forgery and fraud”

In his preliminary submissions, he has stated with regard to stripping of
~itizenship of CI that "this may have been the consequence of the constitution
bench affirming the view taken by the Calcutta High Court cited earlier.
Mareover, this is only a prayer lor rehief sought, which does not full within the
mischief of the Contempt of Courts Act.” With regard Lo prayer (¢) he states
thus : "the plea taken in relation to (xiv}(b) (supra) is affirmed."” In other
words, he is aflirming his stand with regard to the imputation 14(b). Now, in
the modified statement, he seeks to withdraw them and states "May kindly be
treated as deleted”. it would, thus, be clear that his asking for stripping of the
citizenship of the Chief Justice of India is for dismissing his wnit petition and
prosecution is the consequence of w decision of this Court which had affirmed
the judgment of a special Bench judgment to the Caleotta High Court in
Fazalil Haq's, Chief Minister, Bengal's case.

At this stage, it may be refevant (o mention that the petitioner, either in
his preliminary submissions or modified version filed on April 24, 1996,
during the Course of hearing, did not tender any unconditional apology {or
the imputations made against CJ1. On the other hand, it is clear that being a
professor of Engfish, he knew the consequences of the language used, its pur-
pose and cffect and pressed for consideration. At the time of dismissing the
second writ petition to a pointed reference of the allegations to be scandalous,
it was recorded in the order and there was no demur from the petition to the
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contry, that the petitioner stood by them. In other words, he would bear the
consequences that would flow therefrom. According to the petitioner, many
an imputation bearing constitutional contour require interpretation by a
bench of five Judges under Article 145(3). We need not refer the case to the
Constitution Bench merely because the petitioner has raised that contention
in the petition; nor same requires decision unless the Court finds that the peti-
tion cannot be disposed of without the questions being dectded by the Con-
stitution Bench.

When imputations were made against the Chicl Justice, the petitioner
assumed, in our view, "wrongly" that CJT cannot constitute benches nor he
should discharge the functions of Chief Justice until the Matter is decided. On
appotntment by the President by a warrant and on his taking oath of office,
the CI1 becomes entitled to discharge the functions and duties of that olfice
including constitution of benches and assignment of judicial work to judges as
per procedure. This responsibility flows from the olfice and none including 2

litigant has right to demand for contra position. As regards his personal dis-
posttion Lo hear a case by a bench of which he is a member, i is his own per-
sonal volition, The Chief Justice’s prerogative to constitute benches and
assignment of judicial business would not. hinge at the whim of a litigant,

The decisions of different benches are the decisions of thie Court. For
the convenient transaction of business, the sentor Judge among the members
composing the Bench gets the privilege to preside over the Bench but the
decision is that of the Court. The members compaosing the Bench collectively
speak for the Court and would bear collective responsibility for the decision
uniess separate opinions are expressed by individual members composing the
Bench. Majority opinion is the law as envisaged under Article 145(3) of the
Constitution. Their opinton or order thus is the opinion or order of the Court.
The minority opinion also would form part of the judgment or order but
remains the minority view, The Chief Justice is [irst among the collcagues.

The gucstion, therclore, arises : whether the afore-enumerated imputa-
tions conslitute contempt of this Court? Though the petitioner contended
that the provisions of the Act are ultra vires Article 19(1)(a} of the Constitu-
tion, it is not necessary for the purpose of Lhis case to dwelve upon that con-
tention. This Court has tuken sou moti cognizance of contempt of this Court
under Article 129 of the Constitution of India which reiterates as a court of
record, its power Lo punish for contempt of itself. As pointed oul in the
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proceedings of this Court dated January 13, 1996, in spite of the fact that this
Court brought to his attention the gravity of the imputations, the petitioner
insisted and reiterated that he stood by the scandalous averments made there-
in. This Court being duty bound, was, therefore, constrained to issued notice
of contempt. The question, therefore, is : whether the aforesaid imputations
are scurrilous attack intended (o scandalise the Court and do they not impede
due administration of Justice? Words are the skin of the language. Language
in which the words are couched is media to convey the thoughts of the author.
Its effect would be discernible [rom the language couched proprio vigore. The
petitioncr, a prolessor of English language in clear and uncquivocal language
emphasised and reaflirmed that the averments were "truthfully and carefully”
worded. The question is : to what extent the petitioner is entitled to the
frecdom of those expressions guaranteed under Article J9(1)(a) of the Con-
stitution 7 If they are found scandalous, whether be would get absolved by
operation of Article 19(1)(a) ?. As this Court has taken sue motu action
under Article 129 of the Constitution and the word ‘contempt’ has not been
defined by making rules, it would be enough to fall back upon the definition
of "criminal contempt” defined under Section 2(c)of the Act which reads thus:

nn

criminal contermpt” means the publication. (whether by words,
spoken or writtenr, or by signs, or by visible representations, or
otherwise) of any matter of the doing of any other act whatsoever
which -

(i} scandalises or tends to scandalise, or lowers or tends lo lower the
authority of any court; or

(it) prejudices, or interferes or tends to interfere with, the due
course of any judicial procecedings; or

(iii) interferes, or tends to interfere with, or obstructs or tends to
obstruct, the administration of justice in any other manncr."

(Emphasis supplied)

It s doubtless that freedom of speech and of expression guaranteed by
Article 19(1)(a) is one of the most precious liberties in our secular, socialist
republic, [reedom of expression is a prized privilege to speak one’s open mind
although not always in prefect good taste ol all institutions. Since it opens up
channels of open discussion, the opportunity of speech and expression should
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A bealforded for vigorous advocucy, no fess than abstract discussion. This liber-
Ly may be regardsd as an autonomous and fundamental good and its value gets
support from the need to develop our evolving society from unequal past 10 a
vigorous homogencous cgaditarian order in which cach gets cquality of status
and of status and of opportunity; social, cconomic and political justice with

B dignity of person so as to build an integrated and united Bharat. Transforma-
tion for that strong social restructure would be secured when channcls for free
discussion are wide open and seculur mores are not frozen. All truths are rela-
tive and they can be judged only in the competition of market. Liberty is not
to be equated with certainty. Freedom of expression equally gencrates and
disscminates ideas and optnions, information of political and social impor-

C tance in a frce market place for peaceful social transformation under rule of
law. The doctrine of discovery of truth docs require free exchange of ideas
and use of uppropriate language. Words are the skin of the language which
manifests the intention of its maker or the speaker. The right to [ree speach
is, therefore, an integral aspect of right to self-development and fulfilment of

D person’s dutics some of which are proselytised in Part I'VA of the Constitution
as Fundamental Duties. The end of the State 1s to securce the the cilizens
freedom to develop his faculties, freedom to think as he will, 1o speak as he
thinks and read as indispensable tools to the discovery of Lruth and realisation
of human knowledge and human rights. Public discussion is political liberty.
The purpose of freedom of speech is Lo understand political issues so us to

E  protect the citizens and to enable them to participate effectively in the work-
ing of the democracy in a representative form of Government. Freedom of ex-
pression would play crucial role in the formation of public opinion on social,
political and economic questions. Therefore, political specches are greater
degree of protection and special and higher status than other types of

F  speeches and expressions. The importance of speaker’s potential develop-
ment on political and social questions s also relevant to encourage human
development for elfective functioning of democraltic institutions.

Equally, debate on publicissues would be uninhibited, robust and wide
open, It may well include vehement, sarcastic and sometimes unpleasant
sharp criticism of Government and public oflicials. Absence of restraint in
this area encourages a well informed and politically sophisticated electoral
debate to conform the Government in tune with the constitutional mandates
to return a political party to power, Prohibition of freedom of speech and ex-
pression on public issues prevents and stifies the debate on social, political
H andeconomicquestions whichin long term endangers the stability of the com-
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munity and maximises the source and breeds for more likely revolution.

If maintenance of democracy is the foundation for free speech, socicty
cqually is entitled to regulate freedom of speech or expression by democratic
action. The reason is obvious, viz., that society accepts free speech and expres-
ston and also puts limits on the right of the mujority. Interest of the people
involved in the acts of expression should be looked at not only [rom the
perspective of the speaker but also the place at which he speaks, the scenario,
the audience, the reaction of the publication, the purpose of the speech and
the place and the forum in which the citizen exerciscs his freedom of speech
and expression. The State has legitimate interest, therelore, Lo regulate the
freedom of specch und expression which liberty represents the limits of the
duty of restraint on speech or expression not (o utter defamatory or libelous
speech or expression. There is a co-relative duty not to interfere with the liber-
ty of others. Euch is entitled to dignity of person and of reputation. Nobody
has a right to denigrate others’ right to person or reputation. Therefore,
frcedom of specch and expressionis tolerated so long as it is not malicious or
libelous so that all attempts to foster and ensue orderly and peaceful public
discussion or public good should result from freg speech in the market place.
If such specch or expression was untrue and so reckless as to its truth, the
speaker or the author does not get protection of the constitutional right.

Freedom of speech and expression, therefore, would be subject to Ar-
ticle 19(2), 129 and 215 of the Constitution, in relation 1o contempt of court,
defamation or incitement Lo an offence etc. Article 3 read with Article 19 of
the Universal Decluration of Human Rights grants to cveryone liberly aad
right to freedom of opinion and expression. Article 19 of the Inlernational
Covenant on Civil and Political Rights, 1966 to which India is a signatory and
had ratified, provides that everyone shall have the right Lo freedom of expres-
sion, to receive and impart information and ideas of all kinds but clause (3)
thercof imposes corresponding duty on the excreise of the right and respon-
stibilities, It may, therefore, be subject Lo certain restrictions but these shall
only be such as are provided by law and arc necessary for the respect of life
and reputations of others for the protection of national security or public
order or of public health or moral. It would thus be seen that liberty of speech
and expression guaranteed by Article 19(1)(a) brings within its ambit, the cor-
responding duty and responsibility and puts limitations on the excrcise of that
liberty.
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A citizen s entitled to bring to the notice of the public at large the infir-
mities from which any institution including judiciary sutfers from. Indeed, the
right o offer healthy and constructive criticism which is fair in spirit must be
left unimpaired in the interest of the mstitution itself, Critics are instruments
of rcform but not those actuated by matice but those who are inspired by
public weal. Bona fide criticism of any system or institution including judiciary
ts aimed at inducing the administration of the system or institution to look in-
ward and improve its public image. Courts, the instrumentalities of the State
are subject to the Constitution and the laws and are not above criticism. Heal-
thy und constructive crificism arc tools to augment its forensic tools for im-
proving its functions. A harmonious blend and balanced cxistence of free
specch and fearless justice counsel that law ought to be astute (o criticism.
Conslructive public criticism even if 1t slightly vversteps its limits thus has
fruitful play in preserving democratic health of public institutions. Section 5
of the Act accords protection (0 such fuir eriticism and saves (rom contempt
of court, The best way to sustain the dignity and respect for the oflice of yjudge
is to deserve respect from the public at large by fearlessness and objectivity of
the approach to the issues arising for decision, quality of the judgment,
restraint, dignity and decorum a judge obscrves in judicial conduct off and on
the bench and rectitude.

InP.N. Dudav. P. Shiv Shanker, AIR (1988) SC 1208 this Court has held
that administration of justice and judges are open (o public criticism and
public scrutiny. Judges have their accountability to the society and their ac-
countability must be judged by the conscience und oath to their office, i.e., to
defend and uphold the Constitution and the laws without fear and favour.
Thus the judges must do, in the light given to them Lo determine, whal 1s right.
Any criticism about judicial system or the judges which hampers the ad-
ministration of justice or which erodes the faith in the objective approach of
the judges and brings administration of justice to ridicule must be prevented.
The contempt of court proceedings arise out of that attempt. Judgments can
be criticised. Motives to the judges need not be atlributed. It brings the ad-
ministration of justice into disrepute. Faith in the administration of justice is
one of the pillars on which democralic institution functions and sustains. In
the free market place of ideas criticism about the judicial system or judges
should be welcome so long as such criticism does not impair or hamper the
administration of justice. This is how the courts should exercise the powers
vested in them and judges to punish a person for an alleged contempt by
tuking notice of the contempt sou motu or at the behest of the litigant or 4
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fuwyer. In that case the speech of the Law Minister in a Seminar organised by
the Bar Council and the offending portions therein were held not con-
temptoous and punishable under the Act. In a democracy judges and courts
alike are, therelore, subject to criticism and if reasonable argument or
criticism in respeetful language and tempered with moderation s offered
against any judiciul act as contrary to law or public good no court would treat
criticism as o contempt of court.

Advocacy touches and asscrts the primary value of freedom of expres-
ston. [Lis a pracical manifestation of the principle of freedom ot speech which
holds so dear in o democracy of ability to express freely. Frecdom of expres-
ston produces the benefit of the Lruth to emerge. It aids the revelation of the
mistakes or bias or al times cven corruption. It assists stability by tempered
articulation of grievances and by promoling peaceful resolution of conflicts.
Freedom of expression in arguments encourages the development of judicial
dignity, forensic skills of advocacy and cnables protection of fraternity,
cqualily and justice. It plays ils part m helping to secure Lhe protection of
other lundamental human rights. Legal procedure illuminates how free
speech of cxpression constitutes one of the most essential foundations of
demucratic society. Freedom of expression, therefore, 1s one of the basic con-
ditions for the progress of advocacy and for the development of every man
including legal fraternity practising the profession of law. Freedom of expres-
sion, therefore, 1s vital 1o the maintenance of free society. Tt is cssential to the
rule of law and liberty of the citizens. The advocate or the party appearing in
person, therelor, is given liberty of expression. As stated hereinbefore, they
equally owe countervailing duty to maintain dignity, decorum and order inthe
Court proccedings or judicial process. The liberty of free expression is not to
be confounded or confused with licence to make unfounded allegations
against any institution, much less the judiciary.

In £.M.S. Namboodiripad v. T. Narayanan Nambiar, [1971] 1 SCR 697
a Bench of three Judge had held that the law of contempt stems from the right
of 4 court to punish, by imprisonment or fine, persons guiity of words or acts
which obstruct or tend to obstruct the administration of justice. This right is
exercised in India by all courts when contempt is committed in facie curige by
the supernior courts on their own behalf or on behalf of courts subordinate (o
them, even if committed outside the courts.

Scandalising the judges or courts tends to bring the authority and ad-
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ministration of law into discespect and disregard and tantamounts to con-
templ. All acts which bring the court into disrepute or disrespect or which of-
fend its dignity or-its majesty or chailenge its authority, constitute contempt
committed in respect of single fudge or single court or in certain circumstan-
ces commiticd in respeet of the whole of the judiciary or Judicial system.
Therein the criticisra by the Chief Minister who described judiciary as an in-
strument of oppression and the judges as gnided and dominated by class
hatred, cluss interest and class prejudices ete. was held 10 be an attack upon
judges caleulated 1o give rise to a sense of disrespect and distrust of all Judiciat
decisions. It was held that such criticism of authority of the law and faw courts
constitiled contempt of the court and the Chie! Minister was found guilty
thereof,

The contempt of court evolved in common law jurisprudence was
codified in the form of the Act. Section 2(c) defines "criminal contempt"
which has been extracted earlier. In AM. Bhattacjarkee’s case (supra) relied
on by the petitioner himself, a Bench of two Judges considered the said defini-
tion und held that scandalising the court would mean any acl done or writing
published which is calculated to bring the court or judges inlo contempt or the
lower its authority or to interfere with the due course of justice or the legal
process of the court. In para 30, it was stated that scandalising the court is a
convenient way of describing a publication which, although it docs not relate
to any specific case cither past or pending or any specilic Judge, is a scurrilous
attack on the judiciary as a whole, which is calculated to undermine the
authority of the courts and public confidence in the administration of jostice.
Contempt of court is to keep the blaze of glory around the judiciary and to
deter people from attempiing to render justice contemptible in the eycs of the
public. A libel upon 4 court is a reflection upon the sovereign people themsel-
ves. The contemnor conveys to the people that the administration of justice 1s
weak or in corrupt hands. The fountain of justice is tainted. Secondly, the
judgments that stream out of that foul fountain is impure and contaminated.
In Halsbury's Laws of England (4th Edn.) Vol. 9 para 27 at page 21 on the
topic "Scandalising the Court” it is stated that scurrilous abuse of a judge or
court, or attacks on the personal character of a judge, are punishable con-
tempt. The punishment is inflicted, not for the purpose of protecting either
the court as a whole or the individual judges of the court from a repetition of
the attack, but of protecting the public, and especially those who either volun-
tarily or by ¢ompulsion are subject to the jurisdiction of the court, from the
mischief they will incur if the authority of the tribunal is undermined or im-
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paired. In consequence, the court has regarded with particular seriousness ai-
legations of partiafity or bias on the part of a judge or a court. On the other
hand, criticism of a judge’s conduct or of the conduct of a court, even il strong-
ly worded, is not a contempl provided Lhat the criticism is [air, temperate and
made in good faith, and is not directed Lo the personal character of a judge or
the impartiality of a judge or court.

Therefore, it is of necessily Lo regulate the judicial process free rom
{ouling the fountain of justice to ward off the people from underniming the
confidence of the public in the purity of fountain of justice and due ad-
ministration. Justice thereby remains pure, untainted and unimpeded. The
punishment for contempt, therefore, is noet for the purpose of protecting or
vindicating either the dignity ot the court as a whole or an individual judge of
the court from attack on his personal reputation but it was intended 1o protect
the public who are subject to the jurisdiction of the court and to prevent undue
interference with the administration of justice. If the authority of the court
rematins undermined or impeded the fountain of justice gets sullied creating
distrust and disbelief in the mind of the litigant public or the right-thinking
public at large for the benefit of the people. Independence of the judiciary for
due course of administration of justice must be protected and remain unim-
paired. Scandalising th2 court, therefore, is a convenient expression of scur-
rilous attack on the majesty of justice calculated 1o undermine its authority
and public confidence in the administration of justice. The malicious or
slenderous publication inculcates in the mind of the people a general disaf-
fection and dissatisfaction on the judicial determination and indisposes in
their mind to obey them. If the people’s allegiance to the law is so fundamen-
tally shaken itis the most vital and most dangerous obstruction of justice call-
ing for urgent action. Action for contemplt is not for the protection of the
Judge as private individual but becanse they are the channels by which justice
is administered to the people withoul fear or favour. As per the Third
Schedule to the Constitution oath or affirmation is taken by the Judge that he
will duly and faith{ully perform the duties of the office to the best of his ability,
knowledge and judgment without fear or favour, affection or ill-will and will
so uphold the Constitution and the laws. In accordance therewith, judges
must always remain impartial and should be known by all people to be impar-
tial. Should they be imputed with improper motives, bias, corruption or par-
tiality, people will lose faith in them. The judge requires a degree of
detachment and objectivity which cannot be obtained, if judges constantly are
required to look over their shoulders for fear of harassment and abuse and
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A irresponsible demands for prosecution or restgnation, The whole administra-
tion of justice would suffer due to its rippling effect. It is for this reason that
scandalising the judges was considered by the Parliament to be contempt of &
courl punishable with imprisonment of ine,

B Scundudising the court, therefore, would mcan hostile criticism of
judges as judges or judiciary. Any personal attuck upon a judge in connee-
tion with office he holds 1s deall with under law of libel or slender. Yet
defumatory publication concerning the judge as a judge brings the court or
judges into comempt, a serions impediment to justice and an inroad on
majesty of justice. Any caricature of a judge calculated to lower the dignity

C of the court would destory, undermine or tend to undermine public con-
fidence in (h administration of justice or majesty of justice. It would,
therciore, be scandalising the judge as a judge, in other words, imputing
purttlity, corruption, bias, improper motives to a Judge is scandalisation
of the courl would be contempt of the court. Event imputation ol lack of

D impartiality or fairness (o a judge n the discharge of his official dutics

amaounts to contemnt. The gravamen of the offence is that of lowering his

dignity or authority or an affront to majesty of justice. When the contemnor
chailenges the authority of the Court, he interferes with the performance
of duties of Judge’s office or judicial process or administration of justice
or gencration or production of tendency bringing the judge or judictary
into contempt. Section 2 (c) of the Act, therefore, defines criminal con-
tempt in wider articulation that any publication, whether by words, spoken
or wrillen, or by signs, or by visible representations or otherwise of any
matter or the doing of any other act whatsoever which scandalises or tends
to scundalise, or lowers or tends to lower the authority of any court; or

F prejudices, or interferes or tends to interfere with, the due course of any

judicial proceeding; or interferes or tends to interfere with, or obstructs or

tends to obstruct, the administration of justice in any other mannmer, is a

criminal contempt. Therelore, 4 tendency 1o c.cemclallse the Court or ten-

dency to lower the authority of the court or lcndency to mterfere with or
tendency to obstruct the administration of justice in any manner or tenden-
cy to challenge the authority or majesty of justice, would be a criminal
contempl. The offending act apart, any tendency if it may lead to or tends
to lower the authority of the court is a criminal contempt. Any conduct of
the contemnor which has the tendency or produces a tendency to bring the
judge or court into contempt or tends to Jower the authority of the court
H would also be contempt of the court.
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It is truc that in an indictable offence generally miens rea is an essential
ingredient and requires to he proved for convicting the offender but for a
criminal contempt as defined in Section 2/¢) any enumerated or any other act
apart, to creatc disaflection, disbeliel in the elficacy of judicial dispensation
or tendency (o obstruet administration of justice ar tendency to lower the
authority or majesty of law by any act of the parties, constitutes criminal con-
tempt. Thercby it excludes the proof of mens rea. What is relevant is that the
offending or affornt act produces interference with or tendency to interfere
with the course of justice. At this stage, we would dispose of one of the serious
contentions repcatedly emphasised by the petitioner that he had no personal
gain to seek in the lis except said to have been fired by public duty and has
professed respect for the Courl. Those are neither relevant nor a defence (or
the offence of contempt. What is material is the clfect of the offending act and
not the aclper se. In E.M.S. Namboodiripad’s casc this Court had held in para-
graph 33 that a law punishes nol only acts which had in luct interfered with the
courts and administration of justice but also those which have that tendency,
that isto say, are likely Lo produce a particular resull. It was held that the likely
effect of the words must be seen and they clearly have cffect of lowering the
prestige of the judges and courts in the eyes of people. Samc view was
reiterated in Sambu Nath Jha v. Kedar Prasad Sinha, [1992] 1 SCC 573 at 577.
As stated earlier, imputation of corrupt or improper motives in judicial con-
duct would impair the efficacy of judicial dispensation and due protection of
the liberties of the citizen or due administration of justice. This paramount
public interest is protected by the delinition in Section 2(c) ol the Act. ILis,
therefore, not necessary to establish actual intention on the part of the con-
temnor tointerfere with the admimistration of justice, Making reckless ullega-
tions or vilification of the conduct of the court or the judge would be
confempt. '

The question, therefore, to be considered is : whether the imputations
referred to hereinbefore have necessary tendency to impinge or tendency to
impede the public confidence in the administration of justice or would create
disbelief in the efficacy of judicial administration or lower the authority or in-
terferes with majesty of Court ? The court, therefore, is required to consider
_ whether the imputations made by a contemnor are calculated to bring or have
the effect of bringing the court into contempt or casting aspersions on the ad-
* ministration of justice tends to impede justice etc. The court has to consider
the nature of the imputations, the occasion of making the imputations and
whether the contemnor foresees the possibility of his act and whether he was
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reckless as to either the resull or had loresight like any other facl in issue o
be inferred form the facts and circumstances emerging in the case. The
reason is obvious that the court does not sit to try the conduct of 4 judge to
whom the imputations are made. [t would not be open to the contemnor to
bring lorward evidence or citrcumstances to justify or to show whether and
how fairly imputations were justified because the Judge is not belore the
Court. The defence justification to an imputation would not, therefore, be
available to the contemnor. The imputation of improper motives or bias can-
not be justilted on the principle of fair contempt. In Ambard v. Attorney-
General for Trinidad and Tobago, (1936) AC 322 at 335 Lord Atkin in his
oft-quoted judgment held that justice is not a cloistered virtue and must be
allowed to sulfer the scrutiny and respectfully, have been, though outspoken
comments of ordinary man”, But in the same judgment it was further pointed
out that provided that members of the public should abstain from imputing
improper motives to those tuking partin the administration of justice and are
genuinely exercising a right of criticism and not acling in malice or attempting
to impair the administration of justice. That was a case of criticism of the
Court proceedings as is saved by Section 5 of the Act.

Law is not in any doubt that in a free democracy cverybody is entitled
Lo cxpress his honest opinion zbout the correctness or legality of 4 judgment
ar sentence or an order of a court bt he should not averstep the bounds.
Though he is entitled to express that criticism objectively and with detach-
ment in & language dignified and respectiul tone with moderation the liberty
of expression should not be a licence to violently make personal attack on a
judge. Subject to that, an honest criticism of the administration of justice is
welcome since justice is not u cloistered virtue and is entitied to respectiul
scrutiny. Any citizen is entitled to express his honest opinion about the cor-
rectness of the judgnient, order or sentence with dignified and moderate lan-
guage pointing out the error or defect or illegality in the judgment, order or
sentence. That is after the cvent as post-mortem.

In Shit Baradakanta Mishra Etc. v, The Registrar of Orissa High Cowrt &
Anr. Etc., [1974] 1SCC 374, the appellant, a District Judge was suspended and
a spate of litigation in that behalf had ensued. When an order of suspension
was sel aside by the Government, in exercise of his power under Article 235,
the High Court further ordered suspension of him pending enquiry of the al-
legations made against Judges in a memorandum and letters sent to the
Governor in a vilificatory criticism of the judges in their function on the ad-
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ministration side. When contempt action was initiated, he challenged (he
jurisdiction of the court and the competency to initiute action for contempt
on the specious plea that the acts done by the High Court were on the ad-
ministration side and were not judicial actions, A three-Judge Bench had
negatived the plea and convicted the appellant under section 12 of the Act.
When the matter had come up before this Court, a Constitution Bench con-
sidered the gravamen of the imputations and had held that the allegations
made against the courl i the memo submitted to the Government constituted
scurrilous allegations against the High Court. Again some of the allegations
made in the memo of appeal and various communications to the Supreme
Court were held to constitute contempt of the court and the conviclion was
. confirmed though sentence was reduced. This Court held that imputation ol
improper moltives, bias and prejudice constitutes contempt under Section
2(c} ol the Act.

In Special Reference No. 1 of 1964, popularly known as U.P.
Legislature’s Warrant of Arrest of the Judges of the Allahabad High Court
and Keshav Singh Reference, a Bench of seven Judges of this Court observed
that the power to punish for contempt alleged must always be exercised
cautiously, wisely and with circumspection, The best way to sustain the dig-
nity and status of their (judges) office is to deserve respect from the public !
Targe by the quality of their judgments, fearlessness and objectivity of their ap-
proach and by the restraint, dignity and decorum which they observe in their
judicial conduct. It would cqually apply to the legislature. Keeping the above
perspective in view, the question emerges : whether the imputations itemised
hereinbefore constitute contempt of the court. At the cost of repetition, we
may reiterate that in a democracy though every one is entitled to express his
honest opinion about the correctness or legality of a judgment or an order or
sentence, judges do require degree of detachment and objectivity in judicial
dispensation, they being duty bound with the oath of office taken by them in
adjudicating the disputes brought before the court. The objectivity or detach-
ment cannot be obtained if the judges have constantly to look over their
shoulders for fear of harassment and abuse and irresponsible demands for
prosecutton, resignation or to refrain from discharging their duties pending
further action. Cognisant to this tendency, the founding fathers of the Con-
stitution engrafted Article 5121 and 211 of the Constitution and prohibited the
Parliament and the Legislatures to discuss on the floor of the House the con-
duct of any judge of the Supreme Court or the High Court in the discharge of
his duties except upon a motion for presenting address to the President pray-
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ing for the removal of a judge under Article 124(4) of the Constitution in uc-
cordance with the procedure prescribed under the Judges (Inquiry) Act, 1968
and the Rules made thercunder. In 4.04. Bhattacharjce’s case on which grel
reliance was placed by the petitioner emphasising the rectitude on the part of
ajudge, this Court lsid rule for the advocates to adhere to a code of conduct
in seeking redressal on the perceived aberration ol the conduct of a judge
otherwisc than in accordance with the procedure prescribed in Article 124(4)
of the Constitution. The respect for and the dignity of the court thereby was
protected from scurrilous attack on the judge or the court. i the forum of the
judicial process is allowed to mount scurrilous attack on a judge, the qucst‘iOn
arises whether the forum of the judicial process of vilification of the judges of
imputations to the judges in the pleadings presented Lo the court would give
liberty of [recdom of expression to an advocate or a litigant, In the light of the
above discussion, we have little doubt to conclude that when an advocate or a
party appearing before the courtrequires to conducthimsell'in a matier befit-
ting to the dignity and decorum of the court, he cunnot have a free licence to
indulge in writing in the pleadings the scurrilous accusalions or scandalisation
against the judge or the court. Il the reputation and dignity of the judge, who
decidcs the cuse are allowed to be prescribed in the pleadings, the respect for
the court would quickly disappear and independence of the judiciary would
be u thing of the past.

I Re ¢ Roshan Lal Ahuja [1993] Supp. 4 SCC 446 when the conlem-
nor-petitioner’s countless unsuccessful atfempts against his order of
removal from service became abortive and in spite of this Court granting
al one stage compensation of a sum of Rs. 30,000 he had indulged in the
pleadings with scurrilous accusations on judges who granted compensation
and not reinstatement. It was held by a three-Judge Bench thut the con-
temnor had permitted himsell the liberly of using language in the docu-
ments and pleadings which not only had the effect of scandalising and
loweriﬁg the authority of the court in relation to judicial matters but also
had the effect of substantial interference with and obstructing the ad-
ministration of justice. The unfounded and unwarranted aspersions on the
judges of this Court had the tendency to undermine the authority of the
court and would create distrust in the public mind as to the capacity of the
judges of this Court to mel out fearless justice. Accordingly, he was
convicted and sentenced to undergo imprisonment for a period of four
months and to pay a fine of Rs. 1,000 and in default, to undergo sentence
for a further period of 15 days.
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In L.D. Jaikwal v. State of U.P., [1984] 3 SCC 405, the conduct of an ad-
vocate in using abusive language in pleadings had vilification of a judge was
held to constitute contempt under Section 2(c}(i} of the Act and his sentcnce
. under Section 12 of the Act was upheld. Tn Re : Shri S. Mulgaokar, [1978] 3
SCC 497 the conduct of a senior advocate in publishing a pamphlet imputing
improper motives to the Magistrate who decided his case was held to con-
stitute substantial interference with the due administration of justice. His con-
viction was accordingly upheld though sentence was reduced. In KA.
Mohammed Ali v. C.N. Prasannan, [1994] Supp. 3 SCC 509 while arguing the
case, the counsel raised his voice unusually high to the annoyance of the
Magistrate and used derogatory language against the Magistrate before
whom he cenducted the trial of an accused. His conviction and sentence for
contempt was accordingly upheld.

In Gillers "Regulation of Lawyers - Problems of Law and Ethics” (Third
Edition - 1992) at page 747 it was pointed out that in spite of First Amendment
protection of free speech, lawyers who committed contempt of the court were
punished by American court even il they were advocating their client’s inter-
est al that time. The lawyer’s behaviour threatens the dignity and authority of
the courts was held to constitute contempt of the Court,

In Charan Lal Sahu~v. Union of India & Anr., {1988] 3SCC 255, 1n a peti-
tion under Article 32 of the Constitution the advocate mdulged in mud-sling-
ing against advocates and this Court. I{ was held that those allegations were
likely to lower the prestige of this Court. This Court accordingly held that he
committed contempt in drawing up the petition and directed to initiate
proceedings against him for overstepping the hmats in particular of self-
restraint,

It would, thus, be seen that when the first writ petition was dismissed by
this Court, as a responsible citizen, the petitioner would have kept quite.
When the result animated by the petitioner was not achieved, be cmbittered
to foul at the process of this Court and emboldencd to file the second writ pedi-
tion with imputation made against this Courts, in particular targetting the
Chief Justice of India, Justice A. M. Ahmadi. Asstated hereinbelore and need
not be reiterated once that it is the duty of the Court to hear and decide uny
matter posted for admission. Therefore, there is nothing improper for the {irst
Court presided over by the Chief Justice of India to hear and decide the mat-
ter. When it came up for admission, the Court appears to have been per-
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A suaded to ascertain the correctness of the allegations made in the writ peti-
tion. This Court obviously before issuing notice had sent for and directed the
Solicitor General to obtain the information from the Government as to the
correctness of the allegations made before deciding whether the Court would
exercise its prerogative power under Article 32 to issue directions as sought

R for.Infurtherance thereol, the Solicitor General admittedly placed before the

Court the record. On perusal thereof, the first Court had declined to exercise

the power as cnumerated and obviously stated by the petitioner that the exer-

cise of the power under Article 32 was not appropriate since the Government
in the Defence Department could recover from the Prime Minister’s

Secretariat or from the Congress party, as the case may be, all the arrears, if

any, due and payable by the respective entities. It is not obligatory for this

Court to give reasons for dismissing the writ petition. Day in and day out in

countless cases, while refusing o interfere with the orders this Court dismis-

ses the petitions be it [iled under Article 32 or 136 of the Constitution in
fintine. 1t is also seen that though the case adjourned [or two weeks, no doubt,

D it was not posted on that day but it was listed some time thercafter. In the
proceedings of the Court recorded by the staff, it was recorded that the
Solicttor General for India appeared in the Court in his official capacity. Shri
Dipankar Gupia as Solicitor General or in personal capacity obviously acted
as amicus on behall of the court. Being the Solicitor General for India, he was

F directed to have consultation with Government Departments and to obtain
needed information. In appropriate cases this procedure is usnally adopted
by the Court. Recording of the proceedings by the court generally is not noted
by the Court. Is it improper for the Chief Justice to hear the case ? Was the
dismissal totally unjust and unfair for not recording the reasons ? The

F petitioner obviously with half-baked knowledge in law mixed up the language
as "improper for Chief Justice of India to hear it". "Dismissal of the "grouse" of
the petitioner was totally unjust, unfair, arbitrary and unlawful, flagrant viola-
tion of mandate of Article 14 "Violation of the sacred oath of oflice” and to
"declare Justice A.M. Ahmadi unfit to hold the olfice as Chief Justice of India".
When these imputations were pointed out to the petitioner by three-Judge

G Bench presided over by brother Verma, J. while dismissing the second writ
petition, to be scandalous and reckless, he had stated that he "stood by" those
allegations. He reiterated the same with justiftcationin his preliminary submis-
sions. He has stated that the accusations made were truthful and "carefully”
worded. In this backdrop scenario, the effect of these imputations is obviously

H reckless apart from scandalising this Court, in particular the Chief Justice of
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India and was intended to foul the process of the Court or lower or at anyrate A
tends to lower the authority of the Court in the estimate of the public and
tends to undermine the cfficacy of the judicial process. It would, therefore, be
clear that the accusations are gross contempt. At the height ofit, he stated that
since the first writ petition was not disposed of by a bench of not less than five
Judges, the writ petition was not dismissed in the eye of law and the order of B
dismissal is non est and it is "not decided and disposed of constitutionally".
This assertion of the petitioner flies in the face of the judicial finality of the
order of this Court and the assertion tends to question the authority of the
court. It creates tendency (o obsiruct the administration of justice and, there-
fore, it would be outrageous criminal contempt.

Omission to record reasans, according to the petitioner, is viokative of
the principles of natural Jusice. The Chicf Justice of India has committed im-
propriety in deciding the matter. As slated earlier, the decision is that of the
Bench on behalf of the Court and the Chief Justice, being the senior-most
among the members constituting the bench, had spoken on behalf of the D
Bench. Therefore, the attribution of improper motives scandalises the ef-
ficacy of judicial adjudication and per se contumaciously lowers or af any rate
tends to lower the dignity or authority of the Court. The praver for prosecu-
tion of the Chiel Tustice, though sought in Ttem 14(a) and (d) tobe withdrawn,
which would be of no consequence, is, therefore, unbelievably outrageous
contempt. E

These findings dispose of Ttems 1, 3, 5, 9 and 14(a) which remain not
even amended by the contemnaor,

As regards other imputations, it may be stated at this stage, as rightly  F
pointed out by the learned Solicitor General, that what we are required to
consider is the effect of the imputations made by the contemnor in the second
writ petition and not what he sought to amend somc of the averments attribut-
ing imputations to this Court and the effect thereof. By his own admission,
they are "strindent" and "pungent”. They are "ruthful” and were "carefully"
stated by him. Even the amended averments did not advance the contemnor’s
stand. On the other hand, they compounded perpetration of contumacious
conduct recklessly made by the contemnor tn the second writ petition. In item
4, the contemnor altributed that Justice Ahmadi "ultimately” dismissed the
petition observing that the Government of India was capable of realising dues
from Shri Rao {which it had not donc in two years) and without recording H
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A reasons for dismissing the petition. So much for the vaunted adherence to the
twin principles of the "transparency and accountability”. It would be seen that
insinuations that cmerge from these words in writ petitions together with the
phrase that CJ1 browbeated him ex facie scandalise the Court and tend to
lower the authority of the Court. As seei, the insinuations tend to bring the

[ courtinto contempt in the estimate of the general public and that the court

lucked fairness, objectivity and dismissed the writ petition for known reasons.

It also tends to interfere with the administration of justice and that the court

should give reasons lest the order be believed to be shrouded with suspicion.

Therefore, il is ex facie contumacious. The contemnor seeks to justify his aver-

ments under Scction 4 ol the Act as fair and accurate report of the judicial

proceedings und that, therefore, they are not contempt. Even in his modified
statcment, for his statement that the Chief Justice of India browbeated him in
dismissing the writ petition, he stated the "discerned reluctance” on the part
of the presiding Judge. In other words, his revised imputation compounds the
commission of flagrant contempt by substituting the word "browbeat" with the

D words "discerned reluctance". In other words, he attributed motives to the
Court for dismissal of the first writ petition. It would, thus, be clear that the
contemnor animated to impute motives to the Chief Justice of India in the dis-
charge of his constitutional duty of deciding a case. When his grouse (stated
by the petittoner - emphasis supplied) against Shri P.V, Narasimha Rao was

F notredressed exercising the power under Article 32 a result which he wanted,

the petitioner contumaciously attributed motives to the Court, in particular to

the presiding officer of the Court, the Chief Justice of [ndia and thereby he
scandalised the Court in the estimate of the general public. We fail to ap-
preciate the stand of the petitioner that Sectton 4 bails him out and purges

from contempt. It would be applicable only to publication of the report of a

judicial proceedings fairly und with accuracy to outside the world. There is a

distinction between expression in pleading and publication of the report of

judicial procecdings or an order without malice as fair and constructive
criticism to the readers. As stated carlier, fair criticism of the judicial
proceedings outside the pleadings of the Court is a democratic feature so as

G {ocnable the court to look inward into the correctness of the proceedings and
the legality of the orders of the Court by the Court itself {for introspection. But
a party has duty and responsibility to plead as a part of the averments or the
prayer in (he relevant portion with language befitting with the dignity of the
Court and the judicial process and not in self- abuse of the freedom of expres-

H sion given under Article 19(1)(a). Abuse of the process of the court is a self-



D.C. SAXENAv. HON'BLE CJ1.IL [RAMASWAMY, I.] 725

evidence. As such Article 19(2) creates an embargo on the frecdom of expres-
sion and excludes from its operation the power of contempt of Court of under
the Act. This Courl being court of record, power of this Court under Article
129 is independent and is not subject to Article 19(1)(a}. Ex abundanti
cautela, Article 19(2) excludes the operation of Article 19(1) when speech or
expression is trapped in contempt of court or tends Lo trench into it. When

_the contempt of court is committed by a litigant, the freedom of expression
being contemptuous become punishable under Article 129 of the Constitu-
tion de horse Lhe power under Section 12 of the Act.

Item 7 relates to the imputation that the Chief Justice of India gets no
judicial protection uniike the President of India for being prosecuted even
while Chief Justice A.M. Ahmadi holds office as Chief Justice of India and is
accordingly liable to prosecution. This bravado not only impinges upon the
protection given by Article 124(4) of the Constitution and under rclevant
provisions of the Protection of Official Act ex facie it is an outrageous lenden-
cy to lower the authority of the Court and interterence with judicial ad-
ministration. The assertion of the petitioner that this 1s a constitutional
conundrum required to be decided by a Constitution Bench of this Court
highlights contumacious conduct of the contemnor.

In item 8 he attributes that this Court "willfuily" and "advertently” {em-
phasis supplied) violated fundamental rights of contemnor and of other
people in not granting relief of direction to Sri P.V. Narasimha Rao to pay the
alleged dues. The word "advertently was carefully used by the petitioner and
the word "willtully" was employed for refusal of the relief. They do emphasise
the emphatic tone of the language and the motive of the contemnor and at-
tribute motives to this Court that the relief sought for in the first writ petition
"advertently” was not granted and was "willfully” declined and thereby the
Chicf Justice Ahmadi lost constiutional protection of not being prosecuted.
This accusationis a culmination of the contumacious conduct of wanton scan-
dalisation of the Court and reckless denigration. In his amended petition, he
further aggravates the contempt stating that the dismissal of the petition by
the first court sent wrong signals to the entire judiciary of which Justice Ah-
madi is the head as Chief Justice of India. The scurrilous attack, therefore, is
not only on Justice Ahmadi as a Judge but also as the Chicef Justice of India
andalso as head of the institution of the whole country. Thereby he designedly
and deliberately allowed himsell brought within ex facie criminal contempt.,

H
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A Item 9relates to the accusation "what are the legal consequences of the
violation of eath of office by Justice Ahmadi". He states in his preliminary sub-
missions that it a constitutional question required to be decided by a Constitu-
tion Bench. As stated earlier, every question raised need not necessarily be
decided unless the case cannot be disposed of without the question for grant-

B ing or refusing to grant the relief. The oath of office taken by 4 Judge of this
Court 15 not that he should allow every case or dismiss every case but only to
uphold the Constitution and the laws and to administer justice in accordauce
therewith in tune with the oath of his office. The protection of Article 124(4),
121,211, the Judicial Officers Protection Act und the Judges (Protection) Act
i$ to ensure independcnce to the judiciary. Threat Lo Judicial processis a chal-

C lenge to the authority of the court or majesty of justice. It would be ex-facie
contumacious conduct,

In ttem 10 again, the petitioner attributes that Justice Ahmadi as Chief

Justice of India and as a Judge of this Court deliberately and willfully failed to

D perform his duties and stultified the performance of lundamental dutics by

the petitioner, This imputation is the consequence of the dismissal of the first

writ petition. Thercby, he secks stripping of citizenship of Justice Ahmad, Lt

is an unbelievable outrageous aflront to the majesty of justice on the part of

the contemnor and scandalisation of this Court. It tends to lower the dignity

and authority of the Court and also sows seeds for persons with similar

E propensity to undermine the authority of the Court or the judiciary as a whole;

he crossed all boundaries of recklessness and indulged in wild accusations.

He sought justification in his preliminary submissions that it being a question

of law, it does not amount to personal imputation or insinuation. In spite of

this Court pointing it out to be scandalous, when the second writ petition was

F dismissed and his persistence that he stood by those allcgations, it does not lie

in his mouth to contend either in his preliminary submissions or his modified

form that the dismissal of the [irst writ pelition amounts to failure to perform

fundamental dutics by the CI1 and, therefore, it would further compound the
contempt.

In imputation 11, the petitioner attributed to the Chief Jusice of India
that he had altowed his son to practise in the Supreme Court and to stay with
him in his official residence etc. The petitioner sought justification to the said
imputation from reports said to have been published in the "India Today" and
"The Times of India" by a lady senior advocate of this Court. But the pctitioner
H hasnot placed on record the satd materiul. Therefore, we do not have the ad-
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vanlage to.verify their contents or correctness or otherwise of the statcments
said Lo have been published therein. When we pointed out o the petitioner
whether he had made any independent enquiry, he had reiterated that he
relied upon those statements. In other words, by implication, he admitted that
he did not make any independent cnquiry into the alleged misuse of official
facility by the Chief Justice of India in permitting his son to practise in this
Court or to reside in his residence along with him. For the said imputation he
said that Justice Ahmadi, the Chief Justice of India is hable to be prosecuted
under the Prevention of Corruption Act and he seeks as a justification the
ratio decidendi of Veeraswami’s case. It is seen that Veeraswamni’s case has na
application whatsoever. As stated carlier, Article 124(4) of the Constitution
read with the Judges (Inquiry) Act prescribes the procedure to take action
against a Judge of the Supreme Court or of the High Court for proved mis-
behaviour or incapacity. As laid down in Bhattacharjee’s case, Bar Associa-
tion of the concerned Court was given liberty to place any material of the
aberration of the conduct of Judge before the CI for redressal as per the "in-
house" procedure laid down therein. For proved misbehaviour, the address
by each House of Parliament to the President for removal of a Judge pursuant
to a {inding of proved misbehaviour or incapacity under the Judges (Inquiry)
Actbyaresolution of not less than two-third of the members of the House and
voting by two-third of the House present and an order or removal therein by
the President of India is culmination. In Bhattacharjee’s case, this Court also
Iatd down that no other authority or person has power to conduct any enquiry
against the conduct of a Judge. Article 121 and 211 prohibit discussion, in the
Parliament or in the Legislature of the State, of the conduct of Judge of the
Supreme Court or High Court respectively. Therefore, when the Constitution
prohibits the discussion of the conduct of a Judge, by implication, no one has
power to accuse a judge of his misbehaviour or incapacity except and in ac-
cordance with the procedure prescribed in the Constitution and the Judges
(Inquiry) Act or as per the procedure laid down in Bhattacharjee’s case. Ir-
relevancy of the accusations apart, the prayer for prosecution of the Chief Jus-
tice of India under the Prevention of Corruption Act is an assault on majesty
of justice, affront to authority of law, the gravest contumacious conduct and
scurrilous scandalisation of the court,

Item 12 of the accusation relates to the payment of litigation cost in-
curred by the contemnor in both the writ petitions and the loss said to have
been caused to the public exchequer by non- payment by Sri P.V. Narasimha
Rao, from personal pocket of Justice Ahmadi as a Chief Justice for dismissal
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A ol the writ petition. He stated in his preliminary submission that when loss was
caused by a public servant in his official capacily Lo the public exchequer due
to his dereliction of duty and under the law it was recoverable from pay or
pension of the public servant, on the samc analogy Chief Justice of India
should be liable to make good the loss incurred by him and by the State due

B to non-payment by Sri P.V. Narasimha Rao. The implication is that by judicial
act, if a Presiding Judge dismisses a petition, he is liable to beur personally not
only the costs incurred by the litigant but also the resultant loss to the Stute
with interest payable thereon. This imputation is a deliberate interfercnce
with the judicial process and tends Lo lower the authority of the Court spread-
ing the virus to repeat by drum beats of similar reckless imputations against

C thejudiciary at every forum down to the lower rank of the judiciary spreading
rippling effect on independence of the judiciary, authority of the court and
wanton terference with judicial process. It must be held to be a depraved
contumacious conduct.

D Nem 13 relates to the interfercnce with the judicial management of the
Courtand the duty of a Judge. When un accusation is made ugainst the Presid-
ing Judge, by implication, until the matter 1s decided, the Presiding Officer
has to desist {rom discharging the judicial duties by his proceeding on leave
and the senior-most puisne Judge would assume the office of the Chicl Jus-
tice. This is a deliberate interference in the judicial management tending to
sow disaflection in the efficacy of dispensation of justice. The further accusa-
tion that the Chief Justice of India should not constitute a Bench of the Judges
appointed during his tenure so that "he (CJI)" "may not directly or indirectly
influence any of the Judges hearing the matter”. It would, thus, be in uncquivo-
cal loud expression that the contemnor attributed motives (o the CJ that the
F Judges appointed during his tenure as Chief Justice are amenable to his in-
- fluence in judicial adjudication and would decide the causes by pressure or
influence directly or indirectly brought by the Chiefl Justice of India. Equally,
it is a corollary that these Judges are amenable to influence and thereby they
do not decide the cases posted belore them legally and objectively. The Court
is subject to pressures and decides cases under influence. These accusations
and decides cases under influence, These accusations are lagrantly out-
rageous to scandalise the Court. Though the contemnor has sought leave to
modify this statement, ultimately, in his amended statement, he did not touch
upon this aspect of the matter, In other words, as stated earlier, he stood by
his averments calculatedly made. His justification that Justice P.N. Bhagwati
H (as he then was) decided first S.P. Gupta’s case when allegations against
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CBI Chandrachud were made has no application. In a judicial procecdings
tuken by this Court, the office of the Chief Justice of India was directly in-
volved in appointment of additional Judges or extension of their tenure as ad-
ditional Judges or their transfer’ The Chief Justice of India reclused himself
from the Bench; resultantly, the senior-most puisne Judge came to preside
over that Bench. Thus, the contemnor has committed the contempt of this
Court under Article 129 of the Constitution.

The question then 1s : whal punishmentis Lo be awarded to the contem-
nor ? As pointed out earlier, the repeated assertions of the petitioner that he
has 1o personal gain in the litigation and was actuated by the public duty and
laid the petitions, bear no relevance or a defence. It is already held that in a
contempt procecdings, the motive, in other words, the mens rea is not
relevant. What would be the elfect of the act or conduct or imputation is the
relevant question for decision ? It is true that in an indictuble offence under
penal law gencrally mens rea is an essential ingredient and the burden lies on
the prosecution Lo prove it affirmatively. In a contempt proceedings of sum-
mary nature, the proof of mens rea is absolutely unnecessary. What is material
isthe effect or the tendency of the act, conduct or the publication of the words,
wrilten, spoken or by signs or by visible representation or otherwise and
whether it scandalises or tends to scandalise or lowers or tends (o lower the
authority of the Court or prejudices or tends to prejudice or interfere or tends
to interlere with the due course of any judicial proceedings or interferes or
tends 1o interfere with or obstruct the administration of justice in any other
manner. The tendency due to the publication, whether by words - written or
spoken or by signs or by visible representation or otherwise, of any matter or
the doing of any other act whatsoever is relevant and material.

It is alrcady noted that while dismissing the second writ petition, this
Court has pointed out the scandalous nature of accusations which found
place in the second writ petition and when the petitioner persisted for con-
sideration of scandalous accusations to lay proceedings against the Chief Jus-
tice of India for prosecution and other reliefs referred to hereinbefore, he
reiterated that he would stand by those accusations. Resultantly, this Court
was constrained to go into merits and dismissed the petition and initiated sio
motu contempt proceedings and got the notice issued to him pointing out
specifically 14 items which constituted scandalous and reckless litigations
pleaded with irresponsibility. He reiterated them in his preliminary submis-
sions with further justifications. He admitted that may of them are strident

G

H
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and pungent. He modified some but, as has been pointed out, by compound-
ing further contempt. In spite of the Solicitor General pointing out the
seriousness of the accusations and the need for the petitioner to have further
consultation with a counsel of his choice the contemnor remained unmoved.
On April 15, 1996, when the matter came up before with Bench for the first
time after the service of notice of the contempt and his filing the preliminary
submissions, the petitioner had orally stated that some legal counsels in the
Bar suggested to him that he should modify the offending portions noted in
the contempt notice. [t would, thus, be scen that he appears to have had con-
sultation with some advocates at the Bar and that he did not retract his steps.
He did not tender any unconditional apology, though this Court is not bound
to accept such an unconditional apology for consideration. Considered from
the totality of the facts and circumstances, the gravest magnitude of the con-
tumacious conduct of the contemnor, we are left with no option but to con-
victh and sentence him to undergo simple imprisonment for a period of three
months with a fine of Rs. 2,000 payable in a period of 3 months and in casc of
default, to undergo lurther imprisonment {or a period of one month .

The contempt petition is accordingly disposed of.

N.P. SINGH, J [ have the privilege of perusing the judgments of my
learned brothers K. Rumaswamy and S.P. Bharucha, JJ. I agree to the con-
clusions arrived at by them and the sentence imposed against the contemner.

BHARUCHA, J.T have had the advantuge of reading the judgment and
order proposed by my learned Brother, the Hon’ble Mr. Justice K. Ramas-
wamy. I agree with the order but, very respectfully, now set out my reasons
therefor,

The alleged contemnor, Dr. D.C. Saxena, had filed a writ petition
(C.W.P. No. 432/95) in this Court in the public interest seeking Lo recover
from the then Prime Minister, Mr. P.V. Narasimha Rao, expenditure incurred
for the private use of Indian Air Force aircraft and helicopters and conse-
quential reliefs. The alleged contemnor appeared in person when the writ
petition was called out on 17th July, 1993, for admission before a Bench com-
prised or the Chief Justice of India, the Hon,ble Mr. Justice A.M. Ahmadi,
and the Hon’ble Mr. Justice S.C. Sen. The Bench seat for the Solicitor
General for India and directed him to verify the contents of the writ petition,
which was ordered to be listed after two weeks. On 7th August, 1995, the writ
petition was listed before a Bench comprised of the Chief Justice of India and
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S.C. Sen and K.S. Paripoornan, Jd. The Solicitor General placed the original
record before the Court and, after perusing the same and hearing the alleged
contemnor, the writ petition was summarily dismissed.

The alleged contemnor filed a second writ petition (No D17209/95)
making the Chief Justice of India the respondent thereto. He praved thatitbe
declared that the respondent was unfit to hold the office of Chief Justice of
India; that the respondent be stripped of his citizenship; that an FLR. be
registered against the respondent for committing forgery and fraud; for a
direction that the respondent be prosscuted under Lhe Prevention of Corrup-
tion Act, and for other relicfs. The alleged contemnor submitted that it was
improper lor the respondent to have heard the earlier writ petition and that
the respondent had attempted but failed to browbeat the alleged contemnor,
the dismissal of the earlier writ petition without recording the reasons there
for invited the comment, "Somuch for the vaunted adherence to the twin prin-
ciples of transparency and accountabality”. The grounds for the reliel which
the alleged contemnor sought, inter alia, were :

—"for causing fabrication of court proceedings of 7th
August, 1993........."

—"for wilfully und advertently violating the fundamental
rights of not only the petitioner as an individual, but that
of the people of India........"

—"for violation of the sacred oath of office by the respon-
dent";

—"for deliberate and wilful failure to perform fundamental
duties and stultifying their performance by the petitioner”;
and

~"for allowing his son who is practising in the Supreme Court
to stay with him in his official residence, and presumably
misusing official facilities and prestige of office of Chief
Justice of India."

The alleged contemnor added that during the pendency of the writ petition,
the respondent "may be advised to proceed on leave, so that he may not
directly or indirectly influence any of the judges hearing the matter".

H
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The second wril petition came up for admission before a Bench com-
prised of Verma, J. and (wo-of us (N.P. Singh and S.P. Bharucha, IJ). After
hearing the alleged conlemnor, the second writ petition was dismissed, the
following order being passed :

"The several averments in the writ petition are scandalous and it
is surprising that the petitioner, who is, said (o be a Professor in
a University, has choscn to draft and file such a writ petition. His
understanding of the meaning of Article 32 of the Constitution, s
"to say the least, preposterous. The allegations made are reckless
and disclose irresponsibility on the part of the petitioner. This writ
petition is wholly misconceived and is an abuse of the process of
the Court. The writ petition has no merit.

The writ petition is, therclore, dismissed

In view of the attitude of the petitioner cven at the hearing, when
he persisted in this stand and, on our asking him, reiterated that
he stood by the scandalous averment made therein, we consider it
our duty to issuc to the petitioner a nolice to show cause why
proceedings to punish him for contempt of this Court should not
be initiated against him. The Registry to take the necessary steps
for registering the matter as a contempt petition. The petitioner
who is present in person is given notice of the contempt petition.
He is required (o filc his reply within four weeks to show cause
why proccedings for contempt should not be initiated against him.
We request the learned Solicitor General to assist the Court in this
contempt matter.

List the matter after notice ol the dated fixed by Registry is given
to Dr. D.C. Saxena and the Solicitor General."

Pursuant to the order the alleged contemnor was served with a
conlemt notice, which drew his attention to the following contents of the
second writ petition :

"(i) "Page 4 Paru-9
... it was improper of Justice Ahmadi to hear it."

(ii) Page 5 Para-10
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"That Justice Ahmadi’s uimost reluctance to perform his fun-
damental duties and constitutional obligations was apparent, when
zlter failing to browbeat the petitioner, ...........

(iii) Page 6 Para-14

".....To this Justice Ahmadi respondent that he (the Solicitor
General) was there 1o assist the Court, contrary to the evidence of
the Court procecdings.”

(iv) Page 6 Para - 15.

........... and without rccording reasons for dismissing the petition.
So muich for the vaunted adherence to the twin principles of
{ransparency and accountubility.”

{(v) Page 6 Para-17

"........ The Course of action by Justice Ahmadi, in dealing with the
grouse of the petitioner and dismissing his petition, is totally unjust,
unfair, arbitrary and unlawful, It is in flagrant violation of the
mandates of Article 14 of the Constitution, which "runs like a
golden thread" through it and is the feundation of justice and fair
play....."

(vi) Page 7 Para-18(c)

"For causing fabrication of court proceedings of 7 August, 1995,
and not mentioning the fact of appearance of the Solicitor General,
would justice Ahmadi not be liable to prosecution under the
relevant provisions of the Indian Penal Code, in consonance with
the time-honoured maxim, "Be you ever so high, the law is above
you 7"

(vii) page 7 Para-18(d)

"Can Justice Ahmadi be allowed 1o take shelter behind the cloak
of judicial immunity, in the facts and circumstances of the instant
case, particularly when unlike the President of Iidia, who cannot
‘be impleaded in civil or criminal proceedings” during his terms of
office” he enjoys no such constitutional protection ?

(viii) Page 7 Para 18(c)
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"For willully and advertently violating the fundamental right of not
only the petitioner as un individual, but that of the people of India,
who are ultimately sovercign, as stated in the Preamble to the
Constitution, has not Justice Anmadi forefeited any legal protec-
tion, even it if were availuble to him 7"

(ix) Page 8 Para-18([)

"What are the legal consequences of the violation of the sacred
oath of office by Justice Ahmadi 7"

(x) Page 8 Para-18(y)

"For deliberate and willut failure to perform his fundamental duties
and stultifving their performance by the petitioner, should not
Justice Ahmadi be stripped of his citizensbip, because duties alone
can confer the corresponding legul and constitutional rights ?"

(xi) Page 8 Para-18(h)

"For allowing his son who is practising in the Supreme Court, to
stay with him in his official residence, and presumably misusing
official facilities and prestige of office of Chief Justice of India, is
not Justice Ahmadi liable to be prosceuted under the Prevention
of Corruption Act, in view of the ratio decidendi of Vecraswami’s
case 7"

(xii) Page 8 Para-18(1)

"Is Justice Ahmadi not liable to pay {from his pocket not only the
legitimatc costs incurred by the petitioner in C.W.P. No, 432 of
1995 and the present petition, but also the loss caused to the public
exchequer by non-payment of dues with 18% interest by Shri
P.V.N, Rao 7"

(xiii} Page 8, 7th line from the botlom

Mo excluding any Judge who owes his efevation to the apex Court
to Justice Ahmadi, Further, during its pendency. Juslice Ahmadi
may be advised to proceed on leave, so that he may not directly
or indirectly influence any of the Judges hearing the matter.”
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(xiv) Page 9 Prayer

(a) Declare the respondent unfit to hold office as Chief Justice of
India;

(b} Strip the respondent of his citizenship;

(c) Direct the registration of an F.LR. against the respondent
under the Indian Penal Code for committing forgery and fraud;

() Direct the respondent’s prosecution undcr the Prevention of
Corruption Act.

The alleged contemnor filed written submissions in reply to the con-
tempt notice. His first submission was that the Bench which had heard and
dismissed the second writ petition had been constituted by the respondent,
who had thereby become a judge in his own cause. The second writ petitton
was, accordingly, not listed before a court competent to dispose it of, so that
the order of its dismissal was non est, and it was still deemed to be pending.
The contempt notice was, therefore, premature, The written submission then
dealt with the portions of the sccond writ petition which had been indicated
in the contempt notice and reiterated the same, except only that it was sub-
milted that the allegalion about fabrication of the court proceedings of 7th
August, 1993, was "somewhat unhappily worded". It was submitted thereafter
that the Contempt of Courts Act was a legacy of Britishimperialism and, while
appropriate to a "banana republic', was incompatible with a democratic,
people’s polity; 1t was a law-less law because it fused the offices of the
prosecutor and the judge and "belongs with the infamous Spanish Inquisi-
tion". After his signature at the foot of the written submissions, the alleged
contemnor added in hand, "N.B. If somc passages seem strident or pungent,
the defendant is willing to suitably modify them."

The contempt notice came up before this Bench on 15th April, 1996.
The following order was then passed :

"Pursuant to the notice issued by this Court the Contemnor Dr.
D.C.Saxena is present today in person. He has stated that he would
modify the offending portions noted show case notice in [tem (if),
(vi), (vii), (viii), (x), (xii), (xii}) and wishes to withdraw uncondi-
tionally item xiv, paras B and C,
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The learned Sohcilor General has pointed out that even if the
Contemnor withdraws or files statement in the modified form what
the Court required to do is whether his statements made in the
wril petition originally filed constitute contempt of the Court or
not and his modification of the above statements would not be of
material reliance for consideration. Since the contemnor seeks
time (o submit the show cause in the modified Janguage which he
wishes no place before the Court, at his request the matter is
adjourned to May 2, 1996 at 2.00 p.m. The Registry is directed to
supply complete set of papers to learned Solicitor General.”

Pursuant to this order the alleged contemnor submitted a statement of

modifications. In regard to Item (ii) of the Contempt notice, the amended ver-
sion read

In respect of item (vii), it read :

"The petitioner discerned reluctance on the part of the presiding
judge to allow the rehief claimed, which was in public interest, and
actuated by the desire to "preserve and protect public property,”
without any personal malice.”

In respect of Item (iv), it read :

"That Justice Ahmadi ultimately dismissed the petition, obscrving
that the Government of India was capable of realising the dues
from Shri Rao (which it had not done in two years) and without
recording the reasons for dismissing the petition, for which lapse
it has often berated High Courts, in pursuance of the twin prin-
ciples of transparency and accountability."

In respect of item (vi), it read :

"For inaccurate recording of the court procecdings of 7 August,
1995 and not mentioning even the fact to appearance of the
Solicitor General for the respondents, what responsibility would
ensue on the presiding judge, who dictated them 77

. -~

"When under the Constitution, judges of superior courts do nol,
uniike the President of India, enjoy total immunity during their
term of office, can the presiding judge be allowed to make such a
claim for wrong-doing?"
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In respect of item (viii), it read :

"For violating the fundamental rights of not only the petitioner, as
an individual, but also that of the pcople of India, who are uitimate-
ly sovereign, as staled in the preamble to the Constitution, has not
Justice Ahmudi sent wrong signals to the entire judiciary, of which
he 1s the head ?"

In respect of item (x), it read :

"For failure to perform his fundamental dutics and impeding their
performance by the petitioner, should not Justice Ahmadi be
regarded as accountable to the people of India, because duties
alone can confer the corresponding legal and constitutional
rights?"

In respect of item (xii), it read :

"Who would be liuble to reimburse the legitimate costs incurred
by the petitioner in C.W.P. No. 432 of 1995, and the present
petition, and the huge loss caused to the public exchequer, because
of persistent default in paying them, by Shri P.V. Narasimha Rao,
with 189 intcrest?"

In respect of item (xiv), it read :
"(Prayers) (b) and (¢} may kindly be treated as deleted”

The matter was heard on2nd May, 1996. The Solicitor General, appear-
ing anticus curige, suggested at the outset that the alleged contemnor would
be advised totake legal counsel before proceeding further, but the suggestion
was not heeded. The Solicitor General drew our atlention to what has been
set out above. He submitted that the averments in the second writ petition
were made and remained on the record; they were ex-facie contumacious.
The alleged contemnor had sought to delete some of these averments and
modify some others but had expressed no regret for what he had already said.
Even the medified averments were contumacious.

The alleged contemnor submitted that he huad the greatest respect for
this Court and that he had expressed the sume in his reply to the contempt
notice. The modifications that he had made indicated his own fallibility, for
he had used exaggerated language in the second writ petition. He submitted



738 SUPREME COURT REPORTS [1996] SUPP.35.C.R.

A that the certified copy of the first order in the earlier writ petitions did not
indicate that the Solicitor General had appeared amicus curiae. He drew at-
tention (o the judgment of this Court in C. Ravichandran Iyer v. Justice A.M.
Bhattucharjee & Ors., [1995] 5 S.C.C. 457, in support of his submission that the
respondent to the second writ petition was liable Lo be prosecuted under the

B Prevention of Corruption Act for allowing his son "who is practising in the
Supreme Court, to stay with him in his official residence, and presumably
misusing official facilitics and prestige of office of Chief Justice of India". He
suid that the luctual basis for this submission were articles in a newspaper and
anews magazine. He submiticd that he had acted for the public good and that
Sections 4 & 5 of the Contempt of Courts Act applied. He also contended that

C  the Contempt of Courts Act was violative of the Constitution, but did not en-
lurge upon the contention,

Article 129 of the Constitution of India provides that the Supreme
Court shall be a court of record and shall have all the powers of such a court
D including the power to commit for contempt of itself. Any act done or writing
published which is calculated to bring a court or a judge into contempt or to
lower his authority or to inferfere with the due course of justice is « contempt
of the Court : scurrilous abuse of a judge or court, or attacks on the personal
characler of a judge are acls of contempt. See R. v, Grey, (1900) 2 Q.B. 36,
"The objeet of the discipline enforced by the court in the case of contempt of
court is not to vindicate the dignity of the court or person of the judge, but to
prevent undue interference with the administration of justice". (Helmore v.
Smith, (18806) 35 Ch. D. 449). This is not to say that judicial decisions may not
be subjected to criticism; they can, but not the judges who took them. Lord
AtkininAmbardv.A.G. For Trinidad and Tobago, (1936) A.C.322,said : "The
F pathofcriticism is a public way : the wrong headed are permitied to err there-
in: provided that members of the public abstain from imputing improper mo-
tives Lo those taking part in the administration of justice, und are genuinely
exercising a right of criticism, and not acling in malice or altempting to impair
the administration of justice, they are immune, Justice is not cloistered virtue
- she must be allowed to suffer the scrutiny and respectful, even though out-
spoken, comments of ordinary men." In Re. A.G. of Canada and Alexander af,
(1976) 65 D.L.R. (3rd) 608, & newspuper was held by the Supreme Court of
the Northwest Territories of Canada to have committed contempt for alleging
a "cover-up" by court officials, participated in by a Supreme Court judge, to
shield a public figure from adverse publicity. In New Zealand solicitor was
H  held by the Court of Appeal to have committed contempt for alleging that in
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a previous case judges had been guilty of forgery, fabrication of evidence and
partiality; in the courl’s opinion, "there could not be 4 clearer case of a serious
contempt of court...." (Re. Wiseman, (1969) NZLR 55). The contempl juris-
diction is not, thercfore, to be found in "banana republics” but in democracies
that abide by the rulc of law, 1tis intended to uphold the authority and dignity
of the courts of faw which, on behalf of the State, deliver justice and protect
the public confidence that is reposed in them.

The contempt notice Lo the alleged contemnor pursuantto the order of
dismissal of the second writ petition was issued in exercise of the power of this
Court, recognised by Article 129 of the Constitution, to punish for contempt
of itsell. The issuc of the constitutionality of the Contempt of Courts Act is,
therelore, not gesmane,

The earlicr writ petition came up [or admission on 17th July, 1995, The
Solicitor General was, admiltedly, called by the Bench and asked to look into
the papers. The minutes show the Solicitor General as having appeared "lor
the respondent”. Since the Soficilor General appeared on being called by the
Bench, plainly, he could not have appeared "for the respondent.” His ap-
pearance was wrongly recorded.

The matter was listed again on 7th August, 1995. On that occasion the
appearance of the Solicitor General was not shown in the minutes, but, admit-
tedly, he appearcd and showed to the Bench the original record. After seeing
it and hearing the alleged contemnor, the earlier writ petition was dismissed.
Accordingtothe seccondwrit petition, the alleged contemnor asked the Bench
“whom the Solicitor General was representing, since he could not appear for
a privale parly, namely, the President of the Congress Party. To this Justice
Ahmadi responded that he was there (o assist the Court contrary to the
cvidence of the court proceedings.” Upon this basis the alleged contemnor
slated in the second writ petition that the respondent (the Chiel Justice of
India) had caused "fabrication ol court procecdings on 7th August, 1995 and
was, therefore, liable to prosccution under the relevant provisions of the In-
dian Penal Code " The relevant prayer of the second writ petition was that an
F.1LR. be registered against the respondent under the Indian Penal Code for
committing "lorgery and fraud"”. The alleged contemnor who s, T understand,
a Professor of English, could have had no doubt of the grave import of the
words ‘fabrication’, ‘lorgery’ and ‘fraud’. He also knew them Lo be olfences
under the Indian Penal Code". The modification made by the alleged contem-
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A nor ofthe averments in this regard Is that the respondent was responsible {or
"inaccurate recording of the proceedings of 7th August, 1993," and the prayer
is sought to be deleted. The modification does not speak of inadvertant inac-
curate recording or express any regrel for the ailegations of fabrication,
forgery and fraud. The allegation of inaccurate recording, as made, suggests

B that such recording was deliberate und there is, therefore, no more than some
moderation of language. The allegations of [abrication, forgery fraud and n-
accurate recording of proceedings are made in respect of a judge in the per-
formance of his judicial function. They are of a most serious character. They
are intended to lower the authority of and respect {or the court and the office
of the judge.

Upon the same facts there are allegations in the second writ petition
that the respondent violated his oath of office and failed to perform his fun-
damental duties. The summary dismissal of a writ petition by a judge is not a
violation of his oath or fundamental duties; at worst, it might be a judicial

p ctor The dismissal of a writ petition cannot warrant the charge of violation
ol his oath by a judge; and, in my book, no more serious charge against a judge
can be made. What the alleged contemnor conveniently does not mention is
that the three learned judges (including the respondent) who constituted the
Bench found no merit in the carlier writ petition and dismissed it. The sugges-
tion of the alleged contemnor in paragraph 15 of the second writ petition that

E  the carlier writ petition was dismissed by the respondent suggests that the
other two learned judges counted for nothing, and this is also contempt. The
allegations are scurrilous and scandalise the court.

Tt is the duty of the Chief Justice of a court to assign judicial work to his

[ brother judges. It was, therefore, the duty of the respondent to assign the

second writ petition to abench to hear it. By doing so he did not, as is alleged,

become, a judge in his own canse. It is contempt to imply, as the alleged con-

temnor does, that the respondent would assign it Lo a bench which would not

pass an order adverse to him. It is also contempt Lo tmply that judges would

be so amenable. To plead that the Bench that heard the second writ petition

G could not have heard it and, therefore, could not have dismissed it and that it

is deemed to be still pending is to add to the contempt. These allegations are
also aimed at bringing the administration of justice into disrepute.

The second writ petition alleged that the respondent had allowed "his
H son, who is practising in the Supreme Court, to stay with him in his official
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residence and presumably mis-using official facilities and prestige of olfice of
Chief Justice of India” and sought his prosecution under the Prevention of
Corruption Act. The allegation and prayer are not sought to be moditied. The
allegation is not in any way connected with the dismissal of the earlier writ
petition. It is brought in for no reason other than to vilify the respondent in
connection with his official duties and position. How irresponsible the allega-
tion 1 is shown by the fact that, according to the alleged contemnor himself,
it is based only upon what he read in articles in a newspaper and a news
magazine.

T have dealt with what seem to me to be the principal contempts;  agree
broadly with the discussion by brother Ramaswamy, J. of the other allegations
made by the alleged contemnor.

The alleged contemnor has sought the protection of Sections 4 and 5 of
the Conlempt ol Courts Act. What he has written in the second writ petition
is neither a fair and accurate report of the proceedings of the carlier writ peti-
tion nor a fair criticism thereof. The principle underlying these provisions s,
therefore, not applicable.

For the reasons aforesaid, I find the alleged contemnor to be in con-
tempt.

Having regard to the gravity of the contumacious statements, the reck-
lessness with which they are made, the intemperateness of their language, the
mode of their publication in a writ petition in this court and the alleged
~ contemnor’s influential position in society, I do not think that punishment only
in the nature of a fine would be adequate. A contemnor such as the present
must also undergo imprisonment,

Accordingly, the alleged contemnor is convicted for contempt and sen-
tenced to undergo simple imprisonment for a period of three months and to
pay a fine in the sum of Rs. 2,000 (Rupees two thousand). In dcfault of such
payment within three months, the alleged contemnor shall undergo further
simple imprisonment for period of one month.

In view of the conviction and sentence, the Court Marshal of the Court
is directed to take the Contemnor into custody and confine him to Tihar Jail
for his undergoing the sentence as imposed in the case.

R.P. , Petition disposed of.



